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those political ideals that would later support the modern world’s 
first republican government. This article reviews the college 
career of James Madison, the Constitutional Convention’s guiding 
light and principal intelligence. It argues that Madison’s views of 
republican governance were strongly influenced by his ex- 
perience at John Witherspoon’s College of New Jersey (Princeton), 
that the purpose and vision of that education remain worthy of 
emulation, and that the value of such a higher education to free 
institutions and constitutional government will persist in the 
future. 
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other reasons. Moreover, the essay generally avoids discussing 
government’s spending authority beyond noting that many com- 





mentators would afford government considerable discretion to 
fund those programs that it desires. The basic argument is that 
scientific experiments do not merit the stringent level of first 
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curs. For various reasons, the essay considers applying this 


analysis to scientific experiments unattractive. 
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EDUCATION AND THE CONSTITUTION: THE 
CASE OF CITIZEN JAMES MADISON 


WILLIAM J. BENNETT 
UNITED STATES SECRETARY OF EDUCATION 


“To put it bluntly,’’ the constitutional scholar Forrest McDonald 
has observed, ‘‘it would be impossible in America today to assemble a 
group of people with anything near the combined experience, learning, 
and wisdom that the fifty-five authors of the Constitution took with 
them to Philadelphia in the summer of 1789.’’' In the second half of 
the eighteenth century, American education produced some of the most 
brilliant and accomplished people that the world has ever seen. And 
with their schooling, these men were able to craft what William Glad- 
stone—and a million others—have proclaimed ‘‘the most wonderful 
work ever struck off at a given time by the brain and purpose of man.’’? 
Perhaps we cannot ever hope to match the grandest political achieve- 
ments of our nation’s founders. Still, from their lives and their exam- 
ples, we can learn much about the value of higher education to the 
public world of politics and law. 

A full thirty-five of the Philadelphia delegates had attended college, 
but none of them suits our study better than James Madison, the 
principal intelligence behind our Constitution. Even by the standards 
of his illustrious colleagues, Madison was a deeply learned man. In 
fact, his schooling so affected his politics that Patrick Henry was once 
heard to label him a ‘‘theoretic statesman.’’* Henry meant this remark 
contemptuously. In retrospect, however, it seems a badge of honor—a 
fitting tribute to an intellectual with a passion for politics, and to a 
statesman whose passion was ideas. Madison’s career is an historical 
testament to the great things that a college can and should do. 

Madison left his father’s Virginia plantation and arrived at the 
College of New Jersey (now Princeton) in July of 1769. He was eighteen 
years old and already quite well-educated. He had to be. Just to gain 
admission to the school, students were expected to be able to ‘‘render 
Virgil and Tully’s orations into English and to turn English into true 
and grammatical Latin, and to be so well acquainted with the Greek, 
as to render any part of the Four Evangelists in that language into Latin 
or English.’’ Mastery of arithmetic was assumed, as were “‘reading 





1 F. McDonald, The Sixteenth Annual Jefferson Lecture (May 6, 1987) (sponsored 
by the National Endowment for the Humanities). 

2 Gladstone, Kin Beyond the Sea, 127 N. Am. REv. 179, 185 (1878). 

3 A. Koco, Mapison’s ‘‘ADvICE TO My Country’’ 4 (1966). 
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English with propriety, spelling the English language, and writing it 
without grammatical errors.’’ 

Princeton built on this foundation with solid bricks. The school’s 
leaders intended to produce students able to think for themselves, and 
those leaders had strong ideas about the curriculum best suited to the 
task. First-year studies, the requirements of which Madison satisfied by 
examination, were classical: ‘‘reading the Greek and Latin languages, 
especially Horace, Cicero’s Orations, the Greek Testament, Lucian’s 
Dialogues, and Xenophon’s Cyropaedia.’’ Second-year students continued 
with Greek and Latin, especially Homer and Longinus, and started 
upon the modern ‘‘sciences, geography, rhetoric, logic, and mathemat- 
ics.’’ The junior year centered about ethics, metaphysics, and history, 
as well as mathematics and science. Seniors found themselves ‘‘entirely 
employed in reviews and composition, improving parts of the Latin 
and Greek classics, parts of the Hebrew Bible, and all the arts and 
sciences.’’ This final undergraduate year became its own school of 
public discussion; students appeared on stage before their peers, giving 
speeches and participating in debates over the best of past and contem- 
porary thought.5 

Princeton’s curriculum was not unusual; its rigor was the rule 
rather fhan the exception for the colleges of colonial America. But the 
school’s administration understood that education does not end with a 
student’s reading list. They realized that an institution committed to 
the importance of ideas cannot long afford to neglect the moral differ- 
ence between good ideas and bad ones. And since free institutions of 
learning draw their life’s blood from a distinct and precious set of good 
ideas—democratic ideas*—Princeton’s leaders refused to stand neutral 
before the principles of liberty and justice at a time when contemporary 
politics decided the future of those principles as a part of our heritage. 
The school’s pedagogy was not ‘‘value-free.’’ Princeton did its best to 
instill in its charges a love for ideas, and in particular a love for the 
ideas that would soon buttress the modern world’s first republican 
government. 

James Madison spent his years in Nassau Hall at a college alive 
with revolutionary sentiment. He had been at Princeton only a matter 





“ R. KETCHAM, JAMES MADISON, A BIOGRAPHY 28 (1971) (quoting Rules Adopted May 
4, 1769 as printed in PENNSYLVANIA JOURNAL). I am deeply indebted to Professor Ketcham 
for my understanding of Madison’s Princeton career. 

5 Ketcham, supra note 4 at 28 (quoting S. BLar, AN Account Or THE COLLEGE OF 
NEw JERSEY 23-26 (1764)). Blair’s Account, an official recruitment and fundraising pam- 
phlet, provides a description of Princeton’s undergraduate program a few years before 
Madison’s arrival. Id. at 9-38. The lecture notes of Madison’s friends Billy Bradford 2nd 
John Calhoun, on deposit at the Princeton University Library, make clear that students 
were given a broad exposure to classical and modern political and philosophic thought. 

® Witherspoon would not have been comfortable calling these ideas ‘‘democratic,”’ 
a word which for him had a more limited—and negative—connotation than it does for 
us today. 
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of weeks when he sent his Virginia tutor, Thomas Martin, a political 
tract celebrating the English radical John Wilkes. The following month 
he attended his first Princeton commencement, at which he saw John 
Hancock, John Dickinson, and Joseph Galloway receive honorary de- 
grees. Graduating seniors, Madison wrote his father with evident pride, 
were to appear at the exercises dressed only in ‘‘American cloth.’’ 
Princeton’s remarkable faculty no doubt encouraged this political spirit. 
In his junior year, for example, Madison was taught by William Chur- 
chill Houston, later of the Continental Congress and the Annapolis and 
Philadelphia conventions. 

But, to a degree hardly imaginable nowadays, Princeton’s president 
singly determined the school’s character. John Witherspoon arrived at 
Princeton from Scotland only a year ahead of Madison, in 1768. He 
was a man serious about liberty—a veteran of battles on behalf of 
individual congregations against autocracy in the Church of Scotland. 
Witherspoon would be a delegate from New Jersey to the Continental 
Congress, and the only clergyman to sign the Declaration of Independ- 
ence. It was he who established the program of studies Madison 
followed, patterned as it was after the Aberdeen reform curriculum. 
Witherspoon most vigorously propounded the philosophic doctrines 
that Madison would later adapt to great success at Philadelphia. The 
president’s lectures in history, composition, and criticism were required 
of juniors and seniors; each student heard them twice. Witherspoon’s 
discourses on moral philosophy provided the senior-year capstone of 
every Princeton education.*® 

Witherspoon took from Calvin the realistic and somber view of 
human nature that would later echo throughout the Federalist Papers: 
‘Those who have been most conversant in public life, and have ob- 
tained most of what is called a knowledge of the world,’’ he told his 
students, ‘‘have always the worst opinion of human nature.’’® But 
Witherspoon did not draw lessons of despair from man’s fallen state; 
rather, he drew a basis for consistent prediction about human activity, 
and a foundation for secular order: ‘‘It seems plainly to be the point 
of view in every human law to bridle the fury of human inclination, 
and hinder one man from making a prey of an other.’’° From this 
point, drawing on Aristotle and making virtue a proper object of 
political action and encouragement, Witherspoon suggested the outlines 





7 Ketcham, supra note 4 at 36-37 (quoting Letters to James Madison, Sr. (Sept. 30, 
1769 and July 23, 1770)). 

® For more on Witherspoon, see V. COLLINS, PRESIDENT WITHERSPOON: A BIOGRAPHY 
(1925)(2 Volumes). For Witherspoon’s curricular reforms, see D. SLOAN, THE SCOTTISH 
ENLIGHTENMENT AND THE AMERICAN COLLEGE IDEAL, 111-14 (1971). 

® J. WirHERSPOON, All Mankind by Nature under Sin, I THE WorRKS OF THE REV. JOHN 
WITHERSPOON 278 (2d ed. 1802), cited in Smylie, Madison and Witherspoon: Theological 
Roots of American Political Thought, 122 PRINCETON UNIVERSITY LIBRARY CHRONICLE 2 
(1961). 

10 Id. at 277, cited in Smylie, supra note 9 at 122. 
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of republican governance that would later appear in Federalist Nos. 10 
and 55: 


It is of consequence to have as much virtue among the particular 
members of a community as possible; but it is folly to expect that 
a state should be upheld by integrity in all who have a share in 
managing it. They must be so balanced, that when every one 
draws to his own interest or inclination, there may be an even 
poise upon the whole." 


Preaching Montesquieu on separation of powers, he told Madison and 
his classmates that good government ‘‘must be complex, so that the 
one principle may check the other.’’? 

Witherspoon stressed other ideas now part of the American political 
tradition. He taught that legitimate government must be based on the 
consent of the governed and must tolerate lawful dissent among citi- 
zens. He further taught, by example, the importance of religious free- 
dom; his College proudly guaranteed ‘‘free and equal Liberty and 
Advantage of Education [to] any Person of any religious Denomination 
whatsoever.’’? And he taught, in the same way, a love of free speech. 

True, Witherspoon’s method was not Socratic; he did not leave his 
students guessing about his personal beliefs. He was markedly dogmatic 
and argued vociferously in support of his positions. But he knew, too, 
that the lessons of freedom cannot be taught by unfree means. Wither- 
spoon’s Princeton respected dissent in practice as in theory. ‘‘In the 
inst.uction of the youth,’’ a college pamphlet promised, ‘‘care is taken 
to cherish a spirit of liberty, and free enquiry; and not only to permit, 
but even to encourage their right of private judgment, without presum- 
ing to dictate with an air of infallibility, or demanding an implicit 
assent to the decisions of the preceptor.’’“ 

Clearly, then, at Princeton ethics became a more than curricular 
question. Witherspoon scorned education that ignored the development 
of character in students. ‘‘Learning in general,’’ he said, ‘‘possessed 
by a bad man, is unspeakably pernicious.’’** In Witherspoon’s view, 
Princeton ought to provide a ‘‘pious education’’ so as to ensure that 
its students did not turn their knowledge toward evil ends, or waste 
their talents in dissolution. ‘‘Boys,’’ he would exhort them, ‘‘do not 
live useless and die contemptible.’’*® 





“ From 1774 lecture notes by John Calhoun on deposit at the Princeton University 
Library, cited in Smylie, supra note 9 at 123. 

12 J. WITHERSPOON, Lectures on Moral Philosophy, Ill THE Works OF THE REV. JOHN 
WITHERSPOON 435 (2d ed. 1802), cited in Smylie, supra note 9 at 123. 

** Ketcham, supra note 4 at 30 (quoting Blair, supra note 5 at 9). 

4 Id. at 31 (quoting Blair, supra note 5). 

18 J. WITHERSPOON, Eloquence, VII THE WoRKS OF THE REV. JOHN WITHERSPOON 156 
(2d ed. 1802), cited in Smylie, supra note 9 at 131. 

** Koch, supra note 3 at 105. 
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To see that they did not, Princeton provided that ‘‘the students 
might be boarded as well as taught, and live always under the inspec- 
tion of the college officers.’’ Madison lived in the Nassau Hall dormitory 
for three years, under college rules designed ‘‘to direct the conduct 
and studies of the youth; and to restrain them from such liberties and 
indulgences as would tend to corrupt their morals, or alienate their 
minds from a steady application.’’ The idea was ‘‘to inspire them with 
such principles, and form them to such conduct, as will prepare for 
sustaining more extensive connections, with the grand community of 
mankind; and introduce them on the theatre of the world, as useful 
servants of their country.’’’” 

This year we celebrate the bicentennial of a work produced by 
useful servants like James Madison. His education, so much the source 
of our Constitution and the ideas of our national life, is equally worthy 
of celebration—and emulation. We do not today need to duplicate the 
substance of Madison’s education in its every detail. Our undergrad- 
uates need not be able to recite Cicero from memory (though they 
should be familiar with his work). Nor must they be able to translate 
the Gospels from Greek to Latin or English and back again (though 
they should know a good deal about the Bible). The body of knowledge 
that marks a person educated has changed its shape and content from 
then to now, but it has not shrunk or disappeared. Our colleges and 
universities must teach it still. 

I think part of this core curriculum must include communication 
of the same political and ethical philosophy that so energized the 
Princeton campus in the years of Madison’s residence there. For what 
the nation needs from higher education has not changed over two 
hundred years of our history. We still need graduates who are informed, 
clear-thinking, and responsible citizens, men and women who know 
how to distinguish right from wrong. We still need graduates with a 
realistic view of human nature and possibility, a love of liberty, and a 
sense of political obligation to the American present and future as well 
as to our past. And we still need graduates committed to the preser- 
vation of a civilized, virtuous society. ‘‘Our purpose,’’ a Committee at 
Harvard University once wrote, ‘‘is to cultivate in the largest possible 
number of our future citizens an appreciation of both the responsibilities 
and the benefits which come to them beceuse they are Americans and 
are free.’’*® That should remain our purpose today. 

A constitution establishing free government is not a machine that 
runs forever once set in motion; by nature, its success depends on the 
citizenry. However firm its foundation, however cunning its structure, 
however self-evident its truths, a constitution cannot guarantee that 
liberty will be passed on effortlessly from generation to generation. As 





” Ketcham, supra note 4 at 30-31 (quoting Blair, supra note 5). 
7* Annual Report to Board of Overseers, Harvard University, Jan. 11, 1943, reprinted 
in GENERAL EDUCATION IN A FREE SOCIETY XV (1945). 
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Madison understood, freedom is renewed and sustained only by vig- 
orous education. ‘‘Learned institutions ought to be favorite objects with 
every free people,’’ he wrote. 


They throw that light over the public mind which is the best 
security against crafty and dangerous encroachments on the public 
liberty. . . . What spectacle can be more edifying or more season- 
able than that of Liberty and Learning, each leaning on the other 
for their mutual and surest support??? 


Our answer to Madison’s question must still be: none. The rela- 
tionship of higher education to constitutional government did not pass 
out of fashion or outlive its usefulness in 1789. The lessons of Madison’s 
Princeton are worth recalling as we look forward to the next two 
hundred years. 





* Ketcham, supra note 4 at 658 (quoting Letter from James Madison to W.T. Barry 
(August 4, 1822)). 





PREFERENTIAL ADMISSIONS REVISITED: 
SOME REFLECTIONS ON DeFunis 
and Bakke 


ROBERT M. O’NEIL* 


The Constitution’s Bicentennial represents a major milestone for 
constitutional analysis. The choice of issues for that analysis is made 
the more complex by the range and variety of possible topics. 

As we approach the tenth anniversary of the Regents of the Uni- 
versity of California v. Bakke,’ some retrospection may be in order. 
Litigation over preferential admissions abated during this decade even 
more than one might have expected after the United States Supreme 
Court addressed the issue. There is no reason to suppose that consid- 
eration of race in the admission process has diminished markedly. The 
reason for the lessening of lawsuits must be that most colleges and 
universities which do take race into account in choosing students for 
selective programs have tailored their policies to reflect the Supreme 
Court’s judgment. 

With a decade in which to apply the principles enunciated in 
Bakke to the admission process, it seems timely to reexamine consti- 
tutional roots which may now be almost forgotten. It is also important 
to recall that there were, in fact, two Supreme Court decisions—one 
which stopped short of the merits, and the other which several years 
later reached the merits. 

The constitutionality of preferential admission policies first reached 
the courts at the behest of Marco DeFunis, Jr., a University of Wash- 
ington graduate whose application for admission to the University’s 
Law School was rejected in the summer of 1971. The peculiar posture 
of that case, and the disappointingly inconclusive outcome, offer an 
intriguing point of departure for our analysis. 

DeFunis v. Odegaard was hardly unexpected. Several years earlier, 
the imminence of a preferential admission challenge was assumed by 
several attorneys who had already written on that subject.? In the 
absence of real cases, they hypothesized plausible challenges while 





* President and George M. Kauffman Professor of Law, University of Virginia. 
This article is a revision of a lecture given at a commemoration of the 125th Anniversary 
of the University of Washington, April 20, 1987, in Seattle. 

’ 438 U.S. 265 (1978). 

2 E.g., Gellhorn, The Law Schools and the Negro, 1968 Duke L. J. 1069 (1968); 
O’Neil, Preferential Admissions: Equalizing the Access of Minority Groups to Higher 
Education, 80 YALE L. J. 699 (1971). 
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awaiting the actual complaint which would before long bring that 
exceedingly complex issue sub judice. The only questions were when, 
where, and by whom the issue would be raised. 

In two respects, DeFunis had an improbable origin. First, race was 
not the focus of the initial complaint. The focus was on geography 
rather than ethnicity. Second, that complaint, filed in the summer of 
1971, sought to invoke rather than to invalidate a preference in the 
admissions policy. As a long-time resident and taxpayer of the State of 
Washington, Mr. DeFunis argued that he was thus “‘entitled to prefer- 
ence for admission to the State University.’’ He further alleged that his 
rejection by the University’s Law School was ‘‘unjust discrimination in 
favor of non-residents, non-taxpayers, and [others],’’ claiming himself 
to be constitutionally entitled to admission ahead at least of non- 
residents with comparable credentials.’ 

The racial issue did not enter the case until a later stage. The 
University’s answers to interrogatories described the programs by which 
military applicants and minorities received special consideration. A 
detailed listing of candidates (together with grade point averages, test 
scores, and predicted first-year averages) marked by resident and/or 
minority status first revealed the operation of the University’s minority 
admission program.‘ At that point, the focus of litigation shifted sharply 
from geography to ethnicity and an epochal test case seemed to be in 
the making. 

While the parties may not have been fully apprised, the University 
community could not have been unaware of a commitment to expand 
opportunities for minority students. Indeed, when President Charles 
Odegaard testified at the trial, he described fully the roots of the 
University’s concern. That concern traced at least back to the early 
1960s. He drew thus upon his recollections: 


At commencement in 1963 for all the schools and colleges granting 
degrees at the University, the students filed by. I walked out with 
the Regents and the question was raised—it was sort of in all our 
minds, because we had been more conscious of racial problems 
here in Seattle—‘‘Where are the black students?’’ So few appeared; 
it just left us with a question, ‘‘Why is it?’’ with our open door 
policy. If they cannot go through these halls and acquire the kind 
of educational background required for many of the roles in so- 
ciety, they obviously are not going to share more fully in the 
American way of life and feel a part of the society into which 
they have been born.® 





’ See Complaint for Mandamus, Injunction and Damages in the Superior Court of 
the State of Washington for King County, DeFunis v. Odegaard, in 1A. DEFUuNIS v. 
ODEGAARD AND THE UNIVERSITY OF WASHINGTON 5-7 (A. Ginger, ed. 1974). 

* Id. at 31-47. (Answers to interrogatories). 

5 Id. at 76 (Transcript of trial). 
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In the fall of that year, the president appointed a special assistant and 
later appointed a faculty committee drawn from many disciplines to 
address the perceived need to expand minority enrollment and oppor- 
tunities. A full report two years later stressed the need to gather detailed 
race-identifying information. Special programs were adopted in the late 
sixties—including the Council on Legal Education Opportunity for 
particular benefit of minority pre-law students. Other steps had been 
taken in the late 1960s to improve counseling, financial aid, and other 
forms of support for under-represented minority groups. 

The question of admission criteria received special scrutiny. Pres- 
ident Odegaard at the trial traced his own conversion from raw nu- 
merical ranking of applicants to the more flexible approach which the 
DeFunis case brought under challenge. ‘‘I have come to the conviction,”’ 
he confessed, ‘‘that [numerical ranking] is obviously functioning in 
such a way as to deprive segments of American society from opportu- 
nities that other segments of society have, and that something more 
than a sanitized mechanical system is required to solve this problem 
in finding the true potential of individuals.’’* Clearly, consideration of 
race or ethnic group membership played a special role in the process 
which emerged at the University’s Law School and elsewhere. It was 
that process which now became the focus of the constitutional chal- 
lenge. Yet the early antecedents and the University’s deep commitment 
to racially sensitive admission judgments seem worth recounting. 

The later history of the DeFunis case is well known and need 
hardly be labored here. Judge Shorett ruled in the plaintiff’s favor just 
before the start of the school year. In his view, state universities must 
be color-blind in their admission policies. It seemed clear to the judge 
that, had there been no special minority admission program, Mr. DeFunis 
would have been admitted since his credentials were comparable to 
those of many other admitted in-state applicants.’ 

The case eventually reached the state supreme court, which took 
a far broader and more sensitive view of the complex constitutional 
issue. With but two dissents, the Washington Supreme Court found in 
the University’s favor on all the relevant constitutional issues—accept- 
ing the persuasive case which had been made for a racially-preferential 
admission policy: 


Clearly, consideration of race by a school authority does not violate 
the Fourteenth Amendment where the purpose is to bring together, 
rather than separate, the races. The ‘‘minority’’ admissions policy 
of the Law School, aimed at insuring a reasonable representation 
of minority persons in the student body, is not invidious. Consid- 
eration of race is permissible to carry out the mandate of Brown 





® Id. at 79 (Transcript of trial). 
7 DeFunis v. Odegaard. No. 741727 (Wash. Super. Ct., Sept. 22, 1971). 





426 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 3 


v. Board of Education and . . . has been required in some circum- 
stances.® 


But the state’s high court would not let the matter rest there. The 
standard for review of any race-based classification was not simply one 
of reasonable relationship or rational basis. Rather, there must be a 
demonstrated need for and a means of serving a compelling state 
interest. In resolving that issue in the University’s favor, the court 
stressed the critical role of lawyers as decisionmakers in society and 
‘the educational interest of the state in producing a racially-balanced 
student body at the Law School.’ The court added that ‘‘the shortage 
of minority attorneys—and consequently minority prosecutors, judges, 
and public officials—constitutes an undeniably compelling state inter- 
est. If minorities are to live within the rule of law, they must enjoy 
equal representation within our legal system.’’® Having thus found a 
compelling state interest and the absence of any lesser means by which 
to serve that interest, the court held that the Law School had acted 
constitutionally in adopting such a policy—even if among its effects 
was the exclusion of otherwise meritorious candidates like Mr. DeFunis. 

The final portion of the opinion drew particular inspiration from 
the University’s policy as President Odegaard had articulated that 
policy. The plaintiff claimed that any departure from numerical ranking 
and quantitative criteria denied applicants some measure of due process. 
The majority profoundly disagreed, and in so doing quoted several 
paragraphs from President Odegaard’s testimony. It was as much the 
force of his policy as reasoning from constitutional precedent that 
helped the majority to surmount this final hurdle. In deferring to the 
University President’s declaration of need and his sensitization of the 
admission process, the justices recognized the centrality of educational 


values which were to shape the course of later litigation. The majority 
concluded: 


Law School admissions need not become a game of numbers; the 
process should remain sensitive and flexible, with room for in- 
formed judgment in interpreting mechanical indicators. The [ad- 
missions] committee may consider the racial or ethnic background 


of an applicant when interpreting his standardized grades and test 
scores. ’° 


At this point, review by the United States Supreme Court seemed 
almost certain. To ensure that such review could occur, Justice Douglas 
in June 1973 granted a stay of the Washington Supreme Court’s order, 





® DeFunis v. Odegaard, 82 Wash. 2d 11, 30, 507 P.2d 1169, 1181 (1973). 
® Id. at 35, 507 P.2d at 1184. 
10 Id. at 42, 507 P.2d at 1187. 
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pending a decision whether to hear the appeal.’ During oral argument, 
a question of possible mootness was raised—but the suggestion was 
vigorously opposed by both parties. Judgment on the merits seemed 
likely to follow in the spring. It was not, in fact, until April 23 that a 
per curiam opinion announced that there would be no judgment on 
the merits this time around.’* Despite the vigorous dissent of four 
Justices, the majority found mootness almost on the eve of Mr. DeFunis’ 
then-imminent graduation. There was a particular irony in declining 
so late to reach the merits of this case—since the court but two weeks 
earlier had refused to find moot a procedurally similar case involving 
a New Jersey unemployment benefits claim which had reached the 
Court after the settlement of a strike from which the claim derived." 
One suspects that the bare majority which opted for mootness in April 
had second thoughts about the wisdom of having earlier agreed to hear 
the case at all. One never knows outside the Court why a procedural 
deus ex machina becomes so appealing at a late stage of litigation. 
Perhaps there simply was no clear majority within the Court for any 
view of the merits. Perhaps the Justices who prevailed simply felt 
several years more of lower court consideration would refine, sharpen, 
and clarify the inescapably troubling constitutional issues. Whatever 
the reasons, the outcome turned many months of mounting expectation 
to disappointment and irresolution. 

There is, of course, one other irony in the outcome. Mr. DeFunis 
would almost certainly never have received his law degree irom the 
University but for two circumstances. One was the Attorney General’s 
promise during oral arguments to take no adverse action, whatever the 
outcome of the case. It was this generous commitment on which the 
Supreme Court majority seized as the basis for its judgment of mootness. 
The other circumstance is, of course, the effect of the very plan which 
became the focus of constitutional challenge. Had there been no pref- 
erential minority program, it seems most unlikely that Mr. DeFunis 
would ever have been admitted either in ordinary course or through a 
lawsuit claiming geographic preference as a Washington state resident.* 
It was his initially successful challenge to the preferential admission 
policy—and that alone—which triggered his admission and led even- 
tually to his receipt of a law degree. If the case is not to be remembered 
for its procedural misadventures or its ironies, there is at least small 
solace in recalling these curious turns of fate. 

When the DeFunis case died with a whimper that spring, those 
looking for resolution of this issue confidently awaited its sequel within 





™ Noted in DeFunis v. Odegaard, 416 U.S. 312, 315, 94 S. Ct. 1704, 1705 (1974). 

12 DeFunis v. Odegaard, 416 U.S. 312, 94 S. Ct. 1704 (1974). 

*® Super Tire Engineering Co. v. McCorkle, 416 U.S. 115 (1974). 

* Cf. Alevy v. Downstate Medical Center, 39 N.Y.2d 326, 348 N.E.2d 537, 384 
N.Y.S.2d 82 (1976), holding that an applicant to medical school failed to show he would 
have been admitted but for the challenged minority preferential program. 
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a matter of months. They also assumed that those who shaped future 
preferential admissions plans would benefit from the University of 
Washington’s experience. Both expectations proved unsound. In fact, 
there were a few—but remarkably few—challenges to preferential ad- 
mission programs in the mid 1970s. Two that did reach the courts 
were so different from DeFunis that even a definitive Supreme Court 
ruling might have had limited effect. 

One was a challenge to the Georgetown University Law School’s 
financial aid program, in which special consideration was given to 
minority status along with other desiderata; admission decisions were 
implicitly at issue but not directly tested.15 The other case was more 
complex and closer to the mark. The new Biomedical program at the 
City College of New York—a program which admitted promising stu- 
dents to college and to medical school at the same time—had a minority 
component. At the very end of the initial selection process, those in 
charge of the program simply took two applications from the top of 
each of several piles, even though the third dossier in file ‘‘A’’ may 
have been stronger than the second in pile ‘‘B’’ or ‘‘C’’. Since two of 
the piles contained only minorities, a preference resulted—an absolute 
preference and one which simply did not admit of any discretion at 
that final stage of the process. 

The federal district court found here an impermissible use of race 
and enjoined the program.’* The judge went even further and suggested 
that the responsible administrators might be liable in rather substantial 
and personal monetary terms to non-minority applicants excluded by 
operation of the preference. This judgment—the damage portion rather 
than the ruling on the merits—made administrators of such programs 
exceedingly uncomfortable for a time, though it is apparently the only 
such warning emanating even from the most tempestuous period of 
such litigation. This warning may partially explain the lack of prefer- 
ential admissions cases occurring in the mid 1970s. 

The lack of cases in the mid 1970s may, however, reflect another 
and quite different factor. When preferential programs first attracted 
national attention, they also aroused deep concern within the Jewish 
community. Indeed, the Anti-Defamation League became actively in- 
volved, and several of its prominent attorneys spoke and counseled 
against such programs.’” The abhorrence to admission quotas of any 
kind was wholly understandable. But by the later 1970s, concerns 
within the Jewish Community seemed to have abated." 





Flanagan v. President and Directors of Georgetown College, 417 F. Supp. 377 
.C. 1976). 


Hupart v. Board of Educ. of City of New York, 420 F. Supp. 1987 (S.D.N.Y. 


See, e.g., B. EPSTEIN & A. FORSTER, PREFERENTIAL TREATMENT AND QUOTAS (1974). 
See, Totenberg. Discriminating to End Discrimination. N.Y. TiMES MAGAZINE, 
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The stage was now set for the Supreme Court to revisit the issue. 
The challenge this time came from California. The new Medical School 
at the Davis campus pursued minority admission with zeal and imag- 
ination. The program they designed set aside sixteen slots in the 
entering class for minorities, regardless of the size or composition of 
the pool. A rejected white-anglo applicant named Alan Bakke brought 
suit to challenge the program, and prevailed in the superior court. The 
day after the decision, UCLA’s Assistant Dean for Medical Admissions 
remarked rather smugly, ‘“That case doesn’t apply to us; we don’t have 
a quota.’’ Rightly or wrongly, the Bakke case incurred the stigma of 
quota from the outset—a label which even the harshest critics of the 
Washington program were never able to attach. 

It was not long before the California Supreme Court had its chance 
to rule, and the court did so with a somewhat stronger consensus 
against the Davis program than many had expected.'® Not only was the 
particular program invalid; that much was anticipated even by propo- 
nents of race-conscious admissions. Some of these proponents unkindly 
(and unfairly) suggested that the California Regents and administration 
had served up for sacrificial judgment a program so manifestly invalid 
that it would drag down with it more flexible uses of race in the 
admissions process. What was troubling was the court’s lack of sym- 
pathy for other uses of ethnicity or special needs in educational judg- 
ments. The California justices gave remarkably little encouragement to 
any form of racial preference. From the court which not too many years 
earlier had ruled that California voters could not invalidate laws to ban 
discrimination in the sale and rental of housing, this seemed a rather 
cruel blow. 

The only remaining hope was the nation’s highest court, which 
had initially shown interest in the issue by granting DeFunis but then 
had backed away on the eve of judgment. Bakke now presented the 
issue in a form not likely to be mooted, since it reached the docket 
relatively early in the plaintiff's four-year medical school experience. 





April 14, 1974, at 9. See also the views of the National Jewish Community Relations 
Council, N.Y. Times, June 30, 1974, 43, col. 8. 

My own experience recalls that change. As a member of a special Equal Opportunity 
Committee of the American Bar Association, I was asked to draft a new standard for Law 
School accreditation which would impose an affirmative action commitment. Serving 
with me on a subcommittee was the General Counsel of the Anti-Defamation League 
(ADL). The language to which he eventually agreed also proved acceptable to other 
members of our Committee, including several politically active black and white propo- 
nents of racial preference. The revision of ABA Standard 212 simply would not have 
been possible without the full cooperation of ADL—and that cooperation would not have 
been expected as recently as three years before. Thus, I have always felt that the paucity 
of cases after DeFunis may be partly the product of these changing views—though clearly 
the concern about quotas did not abate. 

19 Bakke v. Regents of the Univ. of Cal. 18 Cal. 3rd 34, 553 F.2d 1152, 132 Cal. 
Rptr. 680 (1976). 
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The Supreme Court could not have been more sharply divided and 
still have reached a judgment.”° There were three sets of opinions from 
which any guidance had to be gleaned. Four Justices simply wanted 
to strike down the particular program before them on statutory grounds— 
Title VI of the 1964 Civil Rights Act—and say nothing about constitu- 
tional challenges to this or any other use of race. Four others would 
uphold the program and give some encouragement to race-conscious 
remedies when used for benign or ameliorative purposes. That left 
Justice Powell in the middle. It was his vote to strike down the 
program—but to speak sympathetically of other uses of race—that gave 
the tone to the whole case. And it is thus quite understandable that 
when we speak of Bakke we speak almost entirely of an opinion 
technically containing the views of a single Justice. 

Unlike his more liberal colleagues, Justice Powell was unwilling 
to sanction the use of race to atone for past omission or underrepre- 
sentation—at least in the absence of specific findings of discrimination. 
Moreover, he doubted whether a body such as a University governing 
board—and a fortiori a professional school faculty—could legally make 
such findings. That left for him the only rationale that might possibly 
avail—a desire to promote diversity in the student body for educational 
reasons. For him the admission of a variety of students bore some 
resemblance to protecting academic freedom—a value to which the 
court had given deference in a host of cases over the years.” (A few 
cynical observers suggested that ‘‘educational diversity’’ could not have 
been further from the minds of those who created the program. While 
the evidence in the record may have been rather thin, ,ustice Powell’s 
reason for condoning some race-consciousness never seemed terribly 
wide of the mark. The cynics may have been right in some of their 
comments—though they were as unfair to Justice Powell on this point 
as they were to the California Regents and the UC-Davis administration 
on the point discussed earlier). 

If Justice Powell could condone some uses of race, he was adamant 
that universities might not advance diversity by invoking rigid numer- 
ical formulas like the one at the heart of the Davis medical program. 
With implied approval, he contrasted a more flexible Harvard College 
program which used race as one of several preferential factors in 
admitting a diverse class. It was on this basis that Justice Powell alone 
among the Court could split the difference—striking down the program 
before him while permitting and even encouraging more flexible uses 
of race. 

It might be well to assess for a few moments the implications of 
Bakke—what it did and what it did not do.” First, it did much more 





20 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978). 

1 Id. at 311-313 (concurring opinion of Powell, J.). 

22 See O’Neil, Bakke In Balance: Some Preliminary Thoughts, 67 Cauir. L. REv. 
143 (1979). ; 


As an optimist, I felt at the time (and still feel) it did much more good than harm. 
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good than harm. For example, it is remarkable that not one of the 
Justices foreclosed the use of race in higher education. In fact, surprising 
as it may seem, the Supreme Court has always stopped short of de- 
claring unlawful the use of race per se, and surely did so on this 
occasion. The four members who joined Justice Powell in the narrow 
holding felt a need to speak to the Davis program only on statutory 
grounds, and suggested that the broader comments of their colleagues 
were not only dictum but possibly and even dangerously premature in 
the absence of a more flexible admissions program. They insisted that 
the constitutional issue be reserved for a later day and a better case. 

Second, it is impressive that at least five Justices were ready to 
sustain the use of race in making admissions decisions—four in the 
rigid form of the Davis program, and one other in a slightly different 
setting like the Harvard program. Of those five, only Justice Powell 
would have required findings of past discrimination if the goal was to 
overcome underrepresentation of minorities—and for him the ‘‘diver- 
sity’’ rationale offered an adequate substitute. However, it was never 
quite clear that Justices Brennan, White, Marshall and Blackmun shared 
Justice Powell’s enthusiasm for the ‘‘diversity’’ rationale—a realization 
that made scme a bit less eager to seize that term as the talisman for 
all future minority programs. The uncertain fit between the Powell and 
Brennan opinions left more ambiguity than the normal asymmetry of 
two nonparallel routes to a single judgment. 

Finally, one intriguing feature of Bakke seemingly lost since then 
should be recalled. There were in the record (and in much of the 
scholarly writing) two other possible justifications for race-conscious 
admission policies. One was to bring professionals into underserved 
areas, both rural and urban; the other was to offset the effects of 
standardized tests. 

The ‘‘underserved areas’’ argument had been made in the lower 
courts, though with no evidence in the record that the Davis program 
brought more minority physicians to rural or inner city pockets of 
poverty and medical need. Justice Powell briefly hinted that a fuller 
record might have caused him to address the issue, and that he might 
have been sympathetic. There is also reason to suppose that Justice 
Blackmun, from his years on the Mayo Clinic Board and other interests, 
would give this claim some credence.”* One might be more than a bit 
ambivalent—partially because of the mixed record of programs designed 
to encourage professionals to practice in regions of special need. An- 
other concern is that special admissions programs may best serve all 





23 | have always been more than a bit ambivalent—partially because of the mixed 
record of programs designed to encourage professionals to practice in regions of special 
need. My other concern is that special admissions programs may best serve all interests 
if in fact they bring minority professionals into the mainstream, rather than returning 
them to minority communities where they may help other minorities but will have little 
impact on the profession as a whole. 
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interests if in fact they bring minority professionals into the mainstream, 
rather than returning them to minority communities where they may 
help other minorities but will have little impact on the profession as a 
whole. In any event, this issue seems to have been all but abandoned 
in later cases. 

The other possible justification is very much alive. The major 
testing services learned much about minorities and standardized tests.”* 
There is a recurrent paradox to which it is far from having a satisfactory 
solution. On one hand, it appears that test scores may, if anything, 
over (rather than under) predict the actual performance of minorities. 
On the other hand, there are undeniably certain types of questions on 
which performance of minorities varies statistically from that of others 
for reasons that do not appear based on content. Analysis of such 
factors has been a major commitment of ETS and other testing organi- 
zations, along with the fecurrent hope of developing tests which will 
probe the knowledge and skills that are truly related to educational 
and professional potential. Meanwhile, there is no clear indication how 
any of the Justices would view the testing issue in the educational 
setting—though from analogous areas of the law there exists ample 
guidance and an abundance of litigation. 

What if DeFunis had come up first, or a University of Washington 
program had brought the issue back to the court before Bakke? The 
four Justices who joined in the Brennan opinion in Bakke almost surely 
would have found the Washington program far easier to sustain—in 
part because the element they deemed constitutionally crucial was well 
developed in the state supreme court opinion. They could also have 
found the program itself easier to accept than the rigid numerical 
formula they were reluctantly ready to accept even without findings of 
past discrimination. The issue then becomes Justice Powell’s position. 
Here it seems that the admirable record which the University of Wash- 
ington had made would have given precisely the sort of guidance 
Powell sought but could not find in the Bakke case. From the earliest 
statements by President Odegaard, to the action of the law faculty, to 
the testimony of the students serving on the special admission com- 
mittee, there was evidence of the quest for diversity which seemed to 
Justice Powell to carry constitutional as well as educational significance. 
Thus, had the first case to reach judgment on the merits come not from 
California but from Washington, the whole recent course of constitu- 
tional history might have been markedly different. 

In fact the testing of race-conscious policies has not been in higher 
education but in the workplace, as we have been reminded again within 
recent months.?> Despite an uncertain start in cases like that of the 
Memphis firefighters,2* the later judgments have clearly reflected the 





24 The author is currently a Trustee of the Educational Testing Service. 
28 United States v. Paradise, 106 S. Ct. 3331 (1987). 
6 Firefighters Local No. 1784 v. Stotts, 467 U.S. 561, 104 S. Ct. 2576 (1984). 
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Supreme Court’s willingness to accept a broad range of race-conscious 
remedies in the hiring, and now this year in the promotion, of workers 
as well.” 

The most substantial difference between academic and employment 
cases had been the Supreme Court’s insistence that there be evidence 
of past discrimination—and that such evidence be ‘“‘persistent,’’ ‘‘egre- 
gious’’ or ‘‘pervasive’’ to trigger race-conscious remedies.”* But the 
most recent judgments narrow that gap by deeming sufficient a ‘‘con- 
spicuous imbalance in traditionally segregated job categories.’’?? While 
employment remedies may go well beyond redressing specific instances 
of discrimination and may benefit persons who were not themselves 
disadvantaged on racial grounds, the Court has limited remedies in 
time and in scope to the needs which give rise to them, and has said 
those remedies must not infringe unduly on non-minority persons or 
groups.°*° 

The Justices have also warned, as though to remind us of Bakke’s 
persistent legacy, that rigid numerical quotas are not acceptable even 
where racial goals may be declared and enforced.*: And the Court has 
continued to hold that in public employment cases any race-based 
remedies must survive strict scrutiny even though their purpose may 
be to increase rather than diminish opportunity for minority groups.*? 
The basic principles in the employment cases, in other words, show a 
striking parallel to the principles which evolved nearly a decade ago 
in higher education. Despite the relative infrequence with which pref- 
erential admission cases are even cited these days, the lessons we 
learned in that area a decade ago have shown a remarkable durability 
as the context and the issues have changed. 

Let me conclude with two observations. First, the whole course of 
constitutional litigation involving use of race would have been markedly 
different if President Odegaard had not taken the early stand he did, 
and if the University had not defended its special admissions program 
with the energy it devoted to the DeFunis litigation. While I do not 
share the criticism some have voiced of the University of California’s 
role in the later case, the contrast is clear. It speaks eloquently to the 
commitment of the University of Washington as a place of opportunity 





27 E.g., Sheet Metal Workers v. EEOC, 106 S. Ct. 3019 (1986); United States v. 
Paradise, 106 S. Ct. 3331 (1987); Wygant v. Jackson Bd. of Educ., 106 S. Ct. 1842 (1986). 

28 The tests which evolved out of Johnson v. Transportation Agency, 106 S. Ct. 
3331 (1987); United States v. Paradise, 106 S. Ct. 3331 (1987); Wygant v. Jackson Bd. 
of Educ., 106 S. Ct. 1842 (1986), are not discussed here. However, they could become 
pertinent only if the Court chooses to apply the same analysis to the academic environment 
as it has to the business environment. 

29 Johnson v. Santa Clara County, 107 S. Ct. 1442 (1987). 

30 See Clague, The Affirmative Action Showdown of 1986: Implications for Higher 
Education, 14 J.C.U.L. 171 (1987). 

31 Td. at 25. 

32 Td. at 29. 
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and of hope for those who have been excluded for far too long from 
the educational and other opportunities of our society. 

Second, the need for preferential admissions programs has not 
diminished since the 1970s. If anything, the need has increased despite 
our best efforts. The recent downward trends in minority enrollments 
are well known, perplexing and profoundly discouraging. At the worst 
possible time, recent experience at many campuses suggests a less 
welcome or hospitable environment for minority students. If ever there 
was a time to renew the commitment which offered so much promise 
of equality a quarter century ago, this is the time. Perhaps sharing the 
recollections of that more hopeful time in both our lives and in the 
history of higher education’s quest for equal opportunity will mark as 
well a recommitment to that goal for ourselves and our institutions. 








DOES THE FIRST AMENDMENT GUARANTEE 
A RIGHT TO CONDUCT SCIENTIFIC 
EXPERIMENTS? 
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INTRODUCTION 


Genetic research and other recent scientific endeavors have fu- 
eled controversy over the autonomy of scientific pursuits. Clothed 
in the vestments of freedom of inquiry, many scientists have resisted 
assertions that government can oversee their experiments.’ Several 
commentators have treated this subject.2 They have taken a variety 
of positions which include severely circumscribing both govern- 
ment’s funding discretion and regulatory power.* Generally, writers 
in this area have maintained that government has a considerably 
broader prerogative to fund than to regulate research: while the state 
cannot attach unconstitutional conditions in doling out the tax- 
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payer’s money,* most commentators give it considerable latitude in 
making spending decisions.* The amount of money that government 
invests in scientific research renders its spending prerogative quite 
significant.® 

Still, because it extends beyond government funded projects, the 
regulatory power waxes more important.’ It is also more controver- 
sial. In determining the scope of this authority, one analytical al- 
ternative would classify scientific research as a building block of 
communication and proceed to ascribe strong first amendment pro- 
tection. Another would classify experimentation as action and argue 
that it should be stripped of first amendment safeguards.? At least 
two intermediate positions also exist; these derive from the dimin- 
ished protection for both commercial speech’ and speech combined 
with action.1: While many analytical models focus broadly on sci- 
entific research, this essay narrows the inquiry to scientific experi- 
ments rather than speaking or writing about scientific matters.’ 
While limits exist,’* the latter more comfortably fits under the first 





* For example, government obviously cannot exclude black scientists from its 
largess. See Goldberg, The Reluctant Embrace: Law and Science in America, 75 GEo. 
L.J. 1341, 1359 (1987). 

5 See, e.g., Ferguson, supra note 2, at 650-51; Goldberg, supra note 2, at 29-32; 
Goldberg, supra note 4, at 1355-62 (recounting cases which resist judicial review of 
science funding decisions); Greenstein, Federal Contractors and Grantees: What Are Your 
First Amendment Rights?, 24 JURIMETRICS J. 197 (1984); Robertson, supra note 2, at 1267- 
77. Cf. Delgado & Millen, supra note 2, at 389-90 & n.237, 401-02 (allowing funding 
decisions based on cost-benefit analysis but restricting ethical evaluations of experiments). 

® See I. CARMEN, supra note 1, at 12-29. 

” Indeed, one can argue that the spending power is at least as great as the regulatory 
power. The former involves attaching conditions to the privilege of receiving government 
money, while the latter may involve interference with private rights. See generally 
Hohfeld, Some Fundamental Legal Conceptions as Applied in Judicial Reasoning, 23 
YALE L.J. 16, 30 (1913). 

® See Robertson, supra note 2, at 1206, 1248-59. 

® See generally Furrow, Governing Science: Public Risks and Private Remedies, 
131 U. Pa. L. Rev. 1403, 1417 (1983); Goldberg, supra note 2, at 11-12. Both authors 
hedge this characterization. 

10 But cf. Ferguson, supra note 2, at 644-48 (arguing that scientific experimentation 
warrants more protection than commercial speech). 

1 See, e.g., Favre & McKinnon, supra note 2, at 729; Ferguson, supra note 2, at 
654-56. Cf. Note, Biomedical Research, supra note 2, at 918 (focusing on O’Brien but 
suggesting that other standards of review may sometimes be appropriate). Commentators 
have proffered more and less stringent versions of the O’Brien standard. Compare Delgado 
& Millen, supra note 2, at 390-92 with Note, Considerations, supra note 2, at 1432-35. 
Importantly, most of these analyses were penned well prior to recent Supreme Court 
decisions which may be relaxing this test. See infra text accompanying notes 91-100. 

2 This essay treats these points in passing in the text accompanying notes 52-54 
infra. 

3 See, e.g., Greenstein, National Security Restrictions on Research, 1983 Wis. INT’L 
L.J. 49; Greenstein, National Security Controls on Scientific Information, 23 JURIMETRICS 
J. 50 (1982); Kamenshine, Embargoes on Exports of Ideas and Information: First Amend- 
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amendment umbrella of traditionally-protected speech.** Moreover, 
the essay treats government’s regulatory authority rather than its 
seemingly broader spending prerogative. Finally, although we might 
imagine other constitutional shields defending scientific experimen- 
tation,’® the essay largely sticks to freedom of expression. Thus, the 
analysis focuses narrowly on first amendment protection for scien- 
tific experimentation. In this short commentary, I do not pretend to 
resolve the precise contours of such a guarantee. The goal is to 
describe several potential categories of constitutional scrutiny which 
merit detailed exploration. 

The first part of the essay begins by examining a series of 
continua which help to assess whether the first amendment protects 
scientific experimentation. To preview the ensuing issues, the anal- 
ysis combines into a table the variables that these continua represent. 
These factors help to determine the appropriate approach to consti- 
tutional prwtection. Turning to specific approaches, the discussion 
takes up strict scrutiny, the scheme outlined in United States v. 
O’Brien’® for protecting speech mixed with action, variations of the 
commercial speech model of diminished scrutiny, and the unpro- 
tected action model. I do not attempt to evaluate which category is 
the most appropriate. Instead, the essay sketches the type of protec- 
tion afforded by each test together with its respective advantages 
and disadvantages. At one point, the analysis departs from this 
tentative, exploratory style to advance one somewhat more definite 
position. Specifically, I try to demonstrate why the category of strict 
scrutiny comprises an inappropriate level of protection. 

Much briefer than the first part, the second part of the essay 
focuses not on the level of protection afforded to scientific experi- 
mentation generally but on differential levels of protection relative 
to where the experimentation occurs. For example, do government 
laboratories receive less protection than private ones? What level of 
protection might university laboratories receive? While the courts 
might pursue a location-oriented inquiry to analyze scientific exper- 
iments, substantial problems infect this move. Logically, first amend- 





ment Issues, 26 WM. & Mary L. REv. 863 (1985); Kamenshine, Embargoes on Export of 
Ideas and Information: A Reply to the Comments, 26 WM. & Mary L. REv. 925 (1985); 
Lam, Restrictions on Technology Transfer Among Academic Researchers: Will Recent 
Changes in the Export Control System Make a Difference?, 13 J.C.U.L. 311 (1986); Redish, 
Limits on Scientific Expression and The Scope of First Amendment Values: A Comment 
on Professor Kamenshine’s Analysis, 26 WM. & Mary L. REv. 897 (1985); Rindskopf & 
Brown, Scientific and Technological Information and the Exigencies of our Period, 26 
Wo. & Mary L. REv. 904 (1985). 

* See infra text accompanying notes 47-52. 

18 See supra note 4. Cf. Delgado & Millen, supra note 2 at 392-402 (briefly discussing 
several other possible bases of constitutional protection in the context of an argument 
which has a distinct first amendment thrust). 

%* 391 U.S. 367 (1968). 
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ment analysis might focus on the nature of the experimentation, on 
its location, or on some combination of the two. 


I. Wuat LEVEL OF First AMENDMENT PROTECTION DOES SCIENTIFIC 
EXPERIMENTATION MERIT? 


A. Exposing the Issues: The Critical Speech Continua 


In determining what protection to ascribe to scientific experi- 
mentation, at least four important continua inhere. I will sketch these 
now and elaborate on them as the argument unfolds. Three derive 
from the two most prominent paradigms of first amendment jurispru- 
dence. These models were fashioned by Alexander Meiklejohn,’’ the 
former President of Amherst College, and Thomas Emerson, Professor 
Emeritus at Yale Law School.*® 

One such continuum focuses on their competing theoretical jus- 
tifications for guaranteeing freedom of speech. Alexander Meiklejohn 
has singled out the functional role of speech in advancing the ma- 
joritarian process.’® The paradigm of Thomas Emerson stresses such 
interests as personal fulfillment, the pursuit of truth, social change, 
and the democratic process.?° As I shall demonstrate, the libertarian 
and individualistic conception of the first amendment which Emer- 
son’s theories embody mandates a stronger right of scientific research 
than its Meiklejohnian foil. Rather than view expression as an intrin- 
sic good, the latter perceives it as an instrumental value advancing 
the democratic process.?' 

A second important continuum that derives from contrasting these 
theories distinguishes the Emersonian right to speak from the Meik- 
lejohnian right to know. Amplifying the individualistic thrust of 
Emersonian theory, the right to speak ranges more broadly than the 
right to know. The latter wrestles communicative judgment away 
from the individual speaker, and instead focuses on the interests of 
the audience.?? As I shall demonstrate, Emerson’s position again 





17 See, e.g., A. MEIKLEJOHN, POLITICAL FREEDOM (1948) (Harper & Brothers ed. 1960) 
{hereinafter A. MEIKLEJOHN, POLITICAL FREEDOM]; A. MEIKLEJOHN, FREE SPEECH AND ITS 
RELATION To SELF-GOVERNMENT (1948) [hereinafter A. MEIKLEJOHN, SELF-GOVERNMENT]. 

%® See, e.g., T. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION (1970); Emerson, 
Toward a General Theory of the First Amendment, 72 YALE L.J. 877 (1963). 

19 See A. MEIKLEJOHN, POLITICAL FREEDOM, supra note 17, at 15-19; see also Attanasio, 
Free Speech in America, in COMPARATIVE CONSTITUTIONAL LAw: NOTRE DAME SYMPOSIUM ON 
GERMAN AND AMERICAN CONSTITUTIONAL LAW, 11-13 (with D. Kommers, D. Umbach & W. 
Zeidler) [forthcoming]. 

20 T. EMERSON, supra note 18, at 6-7; Emerson, Colonial Intentions and Current 
Realities of the First Amendment, 125 U. Pa. L. REv. 737 (1977). 

21 See supra note 19. 


2 See, e.g., Emerson, Legal Foundations of the Right to Know, 1976 Wasn. U.L.Q. 
1, 4-5. 
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would more strongly support a right of scientific experimentation. 

A third pertinent continuum is that between pure and applied 
research. This tension particularly relates to the right to know. Some 
advocates of a strong right of scientific experimentation rely heavily 
on this distinction.2* They contend that pure research more closely 
connects with the quest for knowledge and consequently merits strong 
first amendment protection. While several problems may impair the 
relevance of this distinction, it deserves some attention. 

Emerson’s paradigm itself lodges a fourth critical continuum 
which helps to determine the contours of a right to scientific exper- 
imentation. This tension contrasts speech with action.2* The former 
garners strong first amendment protection while the latter receives 
none. While prominent scholars such as Laurence Tribe have criti- 
cized this theoretical construct,?° it informs much first amendment 
jurisprudence. Indeed, this commentary explores several judicial tests 
derived from the speech-action dichotomy. These tests start with 
treating scientific experimentation as speech, move to an intermediate 
position of a mixture between speech and action, and conclude with 
no first amendment protection of action or conduct. In addition to 
these three positions, the essay also explores analogizing protection 
of scientific experimentation to protection of commercial speech. 
Although this position does not derive from the speech-action con- 
tinuum, it serves similar policy interests. Specifically, commercial 
speech exhibits a close connection to regulable conduct in the mar- 
ketplace.¢ 

The analysis, then, examines four general models for constitu- 
tional protection of scientific experimentation: strict scrutiny, speech 
mixed with conduct, commercial speech analogues, and unprotected 
conduct. Two of these analytical paradigms, strict scrutiny and un- 
protected conduct, comprehend more than one specific standard. 
Moreover, the commercial speech analogues can accommodate some 
variations. The four continua outlined above should inform a sophis- 
ticated assessment of the appropriate level of protection for scientific 
experimentation. To illustrate the ensuing analysis, the variables 
expressed in these continua might be overlaid to form the following 
chart: 





23 See, e.g., I. CARMEN, supra note 1, at 40, 58-59. 

24 See T. EMERSON, supra note 18, at 80-81. 

25 See L. TRIBE, CONSTITUTIONAL LAW 598-601 (1978). 

28 See, e.g., Central Hudson Gas & Elec. Corp. v. Public Serv. Comm’n of N.Y., 
447 U.S. 557, 562-63 n.5 (1980) (suggesting that commercial speech has less value than 
other protected speech and that it is closely connected to market activity). 
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As my initial description of the variables has already intimated, boxes 
in the lower left corner attract little first amendment protection, while 
squares approaching the opposite point recommend a stringent guar- 
antee. The table can only illustrate analytical possibilities in a reduc- 
tionist way. At least as structured, it cannot comprehend the subtlety 
that constitutional analysis demands. Still, it nicely previews the con- 
stitutional analysis that follows. 


B. Strict Constitutional Scrutiny: The Brandenburg and Compelling 
State Interest Tests 


1. The Limits of Precedent 


The first level of protection is the one which I would reject. This 
position recommends the highest level of constitutional protection for 
scientific experimentation. To afford such protection, the Court might 
apply a definitional approach or the slightly less stringent compelling 
state interest test. Pursuit of the former strategy might entail analogizing 
to the watershed decision of Brandenburg v. Ohio,?’ which affords 





27 395 U.S. 444 (1969) (per curiam). 
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constitutional protection even to subversive speech. While it may be 
paradigmatic of strong protection of speech generally, that case involves 
the core first amendment value of political speech. Instrumentally, the 
ideal of political speech fundamentally advances the exchange of ideas 
which undergirds the democratic process.?® Consequently, it deserves 
stringent protection. Those who view speech as intrinsically valuable 
also afford political discourse the highest level of protection: political 
expression is an important component of human nature and, conse- 
quently, of self-actualization.2® The stringent protection that Branden- 
burg affords political speech rests on philosophical foundations such 
as these. Departing from the balancing approach that influences much 
legal thinking, Brandenburg approximates a categorical approach.*° 
Rather than measure speech interests against competing regulatory 
concerns, this tack largely rejects balancing. Instead, it simply defines 
certain categories of speech as constitutionally protected. 

For example, in Brandenburg the Supreme Court afforded consti- 
tutional protection even to political ‘‘advocacy of the use of force or of 
law violation except where such advocacy is directed to inciting or 
producing imminent lawless action and is likely to incite or produce 
such action.’’*! Thus, even subversive speech is prima facie protected. 
Government can only suppress a category of political speech which 
meets the following criteria: subjectively, the speaker must intend that 
a legal violation or imminent lawless action result; objectively, the 
words must appear directed at such action and likely to spark such a 
violation.*? One might readily modify this test to apply it to scientific 
experiments. All such behavior might be protected unless the scientist’s 
purpose is to produce imminent lawless action, the behavior objectively 
appears directed at such action, and the behavior is likely to produce 
such action. This standard might protect even somewhat risky experi- 
ments.*? 

The familiar compelling state interest test might comprise a slightly 
less formidable constitutional shield for scientific experiments. This 
test requires that governmental restrictions of speech be necessary to 
serve a compelling state interest.** While it is couched in the rubric of 
balancing, this standard fashions a scale rather heavily weighted in 





28 For arguments viewing free speech in process terms, see J. ELy, DEMOCRACY AND 
DisTRUST 102-03 (1980); Attanasio, "veryman’s Constitutional Law: A Theory of the Power 
of Judicial Review, 72 Gero. L.J.. 1665, 1680 (1984). 

22 See T. EMERSON, supra note 18, at 6. 

3° See L. TRIBE, supra note 25, at 614-17. Cf. Emerson, supra note 18, at 749 
(hinting that even Brandenburg has some balancing flavor). 

31 Brandenburg, 395 U.S. at 447. 

32 J. Nowak, R. RorunDA & J. YOUNG, CONSTITUTIONAL LAw 864 (3d ed. 1986). 

33 Cf. Hess v. Indiana, 414 U.S. 105 (1973) (using the Brandenburg test to protect 
advocacy in a rather tumultuous setting). 

34 See, e.g., Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 45 
(1983). 
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favor of constitutional protection. To overcome speech interests, the 
government end must be compelling and the means applied must be 
narrowly tailored to fit that end. Although the Supreme Court occa- 
sionally has validated regulations under this test,*5 the government’s 
chances of success are slim. Indeed, I have combined my discussion 
of these tests because both would erect similarly formidable constitu- 
tional barriers. Applied to scientific experimentation, both would prob- 
ably countenance carefully fashioned restrictions to advance well-defined 
national security interests or to avoid imminent health or environmental 
catastrophies. Other sufficient interests might include human experi- 
mentation without consent, or perhaps cruelty to animals. Still, the 
narrow parameters of both approaches would likely circumscribe reg- 
ulatory options. For example, government may not be able to restrict 
experiments which may have pernicious side effects on animals.** Nor 
might government be permitted to proscribe experiments with certain 
groups who are marginally capable of consent—like the poor, the young, 
or the imprisoned. Strict constitutional protection might also ignore 
environmental or national security hazards which do not pose sufficient 
threat because the anticipated harm is small, somewhat uncertain, or 
accumulates over time. Weakening either of these tests to avert unde- 
sirable results would impair their capacity to safeguard traditionally- 
protected speech, including political speech,*’ or perhaps other critical 
constitutional rights.** 

To subdue the rigidity of the compelling state interest test, one 
might alter it to permit reasonable time, place, and manner restrictions 
on scientific experimentation. This modification might prove particu- 
larly useful in regulating health, safety, and environmental hazards. To 
avert such hazards, government might restrict certain types of experi- 
mentation to particular seasons, geographical regions, or laboratories. 
It might also require certain experimental methodologies to ensure 
safety. Of course, reasonable time, place, and manner restrictions do 
not permit boundless governmental discretion. To pass constitutional 
muster, they must be ‘‘content-neutral, . . . narrowly tailored to serve 
a significant governmental interest, and leave open ample alternative 
channels of communication.’’** 





38 Buckley v. Valeo, 424 U.S. 1, 24-29 (1976) (per curiam). 

3° Recent publicity has focused on a genetically engineered pig. Although the 
animal has particularly lean meat, it is cross-eyed and suffers from short legs swollen by 
crippling arthritis. See Schneider, Science Debates Using Tools to Redesign Life, N.Y. 
Times, June 8, 1987, § 1, at 1, col. 2; at 10, col. 4. 

*” See generally Ohralik v. Ohio St. Bar Ass’n, 436 U.S. 447, 456 (1978). In a 
similar vein, Meiklejohn affords very strong protection to speech by limiting the expres- 
sion which he would guarantee. See Meiklejohn, The First Amendment Is An Absolute, 
1961 Sup. Cr. REv. 245. 

** For example, the compelling state interest test also undergirds much equal 
protection jurisprudence. See J. Nowak, R. ROTUNDA & J. YOUNG, supra note 32, at 530- 
37. 


3° Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 45 (1983). 
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While this move would relax the compelling state interest standard 
to some degree, traditional Supreme Court jurisprudence usually coun- 
tenances time, place, and manner restrictions only on government, as 
against private, property. Consequently, courts might apply this ap- 
proach to laboratories operated by government agencies or public uni- 
versities. For the present, however, I do not want to differentiate among 
types of laboratories. Lacking this qualification, we are left with de- 
fending the stringent Brandenburg and compelling state interest stan- 
dards. 

Precedent does not adequately buttress such stringent protection. 
One line of judicial authority which may support a strong right of 
scientific experimentation involves the right of access to information.“ 
Doctrinally, constitutional jurisprudence has started to shield the en- 
terprise of collecting data as a kind of communicative predicate. Spe- 
cifically, in a series of cases beginning with Richmond Newspaper, Inc. 
v. Virginia,“ the United States Supreme Court has fashioned a broad- 
ranging right of public and press access to both trial and pretrial 
proceedings.*? The theoretical basis for these cases is the public’s right 
to know about the workings of the judicial system. While decisions 
involving the right to know have some persuasive force, this right has 
experienced rather stunted growth. The Supreme Court has largely 
confined it to the trial process. In Houchins v. KQED, Inc.,** the Court 
declined to extend public or press access to other branches of govern- 
ment. Many lower courts have honored this boundary line.** Moreover, 
while Houchins is a plurality decision, all seven participating Justices 
agreed that press access ranges no further than access by the general 
public.** By somewhat loose analogy, one might contend that a right 
of scientific experimentation would bestow undue advantage on scien- 
tists unless one allows all members of the public a broad right to gather 
information. As we shall see, extending such a broad right of access 
sparks certain problems.** 

One might well resist analogies to the right of access by arguing 
that it concerns only obtaining information from the government. The 





40 1. CARMEN, supra note 1, at 2; Robertson, supra note 2, at 1217-40. 

“ 448 U.S. 555 (1980). 

“ See, e.g., Waller v. Georgia, 467 U.S. 39 (1984); Press-Enterprise Co. v. Superior 
Court of Cal., 464 U.S. 501 (1984); Globe Newspaper Co. v. Superior Court, 457 U.S. 
596 (1982). 

* 438 U.S. 1 (1978). 

** See, e.g., Capitol Cities Media, Inc. v. Chester, 797 F.2d 1164 (3d Cir. 1986) 
(state environmental agency); McGehee v. Casey, 718 F.2d 1137 (D.C. Cir. 1983); D’A- 
mario v. Providence Civic Center Auth., 639 F. Supp. 1538 (D. R.I. 1986) (civic center); 
Legi-Tech, Inc. v. Keiper, 601 F. Supp. 371 (N.D. N.Y. 1984) (legislative retrieval service). 
Cf. Note, What Ever Happened to ‘‘The Right to Know’’?: Access to Government- 
Controlled Information Since Richmond Newspapers, 73 Va. L. REV. 1111, 1122-29 (1987) 
(citing a few cases which extend some right to access beyond the judiciary). 

48 See J. Nowak, R. ROTUNDA & J. YOUNG, supra note 32, at 887-88. 

“© See infra text accompanying notes 60-62. 
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press and general public surely have a constitutional right to gather 
information from individuals or private entities: laws which restrict the 
sources to whom reporters can speak should receive strict constitutional 
scrutiny. Indeed, the lower courts have facilitated the process of com- 
municating with sources by protecting their confidentiality.*” Again, 
however, the path of case law does not lead very far. The Supreme 
Court in Branzburg v. Hayes“ protected the information-gathering proc- 
ess of reporters to only a limited extent, and that protection derives 
from the pivotal concurrence of Justice Powell.‘ Moreover, Branzburg 
involved ‘‘confidential informants’’* or ‘‘confidential source relation- 
ships.’’** While government generally cannot stop reporters from con- 
sulting sources, just as it cannot stop people from conversing with each 
other, the nature of those exchanges is interactive. Suppressing inves- 
tigations by oral or written exchanges among humans necessitates 
directly suppressing expression itself. Examples include many studies 
commonly undertaken by psychologists or sociologists. In many of the 
natural sciences, however, experimentation largely involves probing 
amoebas, sub-atomic particles, chemical compounds, or human organs 
which lack first amendment rights. To protect scientific experimenta- 
tion, one must rest on some bridge between the experimenter’s mani- 
pulations and the eventual desire to communicate. 


2. Theoretical Justifications for Stringent Protection: The Variables 
Expressed in the Continua 


Thus, precedents sustaining some right to gather information reach 
a dead end. Leaving the security blanket of precedent, one might base 
a strong right to engage in scientific research on the scientist’s right to 
speak. This Emersonian theory affords more powerful rights of expres- 
sion than the right to know, as it vests broad-ranging discretion in the 
speaker. In Emerson’s view, the right to know focuses ‘‘on the more 
indirect and diffuse rights of the listener.’’*? Let us put to one side that 
the scientist has a right to speak about discoveries already in the body 
of scientific knowledge or even to hypothesize. Even this right of 
expression appears to have some limits. For example, in United States 
v. Progressive, Inc.,°* a district court allowed a prior restraint on 
publication of an article about how to make a hydrogen bomb. The 
court took this unusual step even assuming that some of the article 





«7 Case Comment, Constitutional Law—In re Grand Jury Matter, Gronowicz, Qual- 
ified Newsperson’s Privilege Does Not Extend to Authors, 61 Notre DAME L. REv. 245 
(1986). 

408 U.S. 665 (1972). 

Id. at 709 (Powell, J., concurring). 
Id. at 673. 

Id. at 710. (Powell, J., concurring). 
Emerson, supra note 22, at 4-5. 

467 F. Supp. 990 (W.D. Wis. 1979). 
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merely contained other material that had already appeared in print in 
a less concentrated form. More recently, controversy has swirled around 
exporting sensitive technological information. At some level, such res- 
trictions involve publication.™ Still, these points take us a bit afield. 
Let us concentrate on the right to research and concede strong protection 
for claims to speak and publish. 

A scientist might contend that the right to experiment comprises 
an integral part of the right to speak. This argument would conceptu- 
alize the exchange of ideas functionally: as information or knowledge 
comprises the basic stuff of communication, the process of discovering 
or gathering such knowledge falls under the first amendment umbrella. 
Generally, scientific journals require records of experiments.*> Experi- 
ments allow scientists to speak coherently and confidently about hy- 
potheses. Indeed, in the workings of the scientific method, 
experimentation allows scientists to formulate new hypotheses. Still, at 
some level, this right to speak argument may collapse into a right to 
know claim. Particularly when they are not demonstrating the repli- 
cation of old experiments, scientists are seeking to probe, investigate, 
examine, discover, explore, or know. Sometimes, they may seek to 
communicate discoveries; sometimes they or their employers may wish 
to cloak these findings at least for a time.™ 

Using either the right to speak or right to know rubric, the same 
problems pertain. In Zemel v. Rusk,*’ the Supreme Court opined that 
‘“‘there are few restrictions on action which could not be clothed in 
data flow.’’5* Even Justice Brennan, who has staunchly supported the 
reporter’s right to gather information, has cautioned that ‘‘the stretch 
of this protection is theoretically endless.’’** Consequently, ‘‘it must be 
invoked with discrimination and temperance.’’® 

A right to discover information may prove hard to contain. If a 
scientist has a right to discover information through experimentation, 
does a scuba diver have a right to explore a particular reef? Does a 
business executive have a right to experiment with a particular mar- 
keting scheme? Suppose one wishes to test a new and apparently safe 
kind of nuclear power plant? Suppose someone wishes to explore how 
LSD affects behavioral patterns? Does a constitutional right to gather 
information afford Sherlock Holmes the right to be a detective? We 





5 See supra note 13. 

88 Delgado & Millen, supra note 2, at 378. 

86 See Green, Genetic Technology: Law and Policy for the Brave New World, 48 
IND. L.J. 559, 577-78 (1973). 

87 381 U.S. 1 (1965) (upholding the government’s denial of passports for travel to 
Cuba). 

88 Id. at 16-17. 

5° Richmond Newspapers, Inc. v. Commonwealth of Va. 448 U.S. 555, 588 (1980) 
(Brennan, J., concurring) (quoting Brennan, Address, 32 Rutcers L. REv. 173, 177 (1979)). 

® See id. See also First Amendment Coalition v. Judicial Inquiry and Review Bd., 
784 F.2d 467, 473 (3d Cir. 1986). 
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could go on.... I hardly mean to trivialize the scientific endeavor, 
but the slope is slippery.** Unfortunately, differentiating among various 
knowledge-seeking activities could embroil the Court in content dis- 
crimination, which it generally deems impermissible.” 

Some commentators have sought to avoid such problems by focus- 
ing the right of research on the quest for pure scientific knowledge.® 
This circumscription also may help to shed an enterprisory character- 
ization of any right to scientific experimentation. After all, in our hi- 
tech society, research constitutes a critical profit center. To constitu- 
tionalize a right of applied experimentation would frequently extend 
constitutional protection to economic enterprise, a policy which the 
judiciary abjured during the New Deal. 

While this pure research distinction has advantages, substantial 
difficulties infect it. First, while some authors have made valiant at- 
tempts, drawing a satisfying line between pure and applied research is 
problematical. In this connection, the French philosopher Jacques Ellul 
has argued that all science is broadly subordinate to the search for 
technical application.* In a less sweeping way, Dr. Norman Fost has 
resisted differentiations based on setting, as corporations and academic 
institutions arguably conduct both pure and applied research. Fost has 
also asserted that short time intervals between discovery and application 
muddle such line-drawing. For him, ‘‘the question often reduces to one 


of intent, answerable only by the investigator whose conflicts of interest 
may lead [the investigator] to be a less than ideal judge... .’’® 

The tight interface between much pure research and industrial 
enterprise further blurs any proffered boundary between pure and 
applied research. For example, parts of the military-industrial complex 
sponsor a considerable amount of basic research.®*’ The petroleum in- 





* Cf. Schauer, Slippery Slopes, 99 Harv. L. Rev. 361 (1985). Schauer demands 
that slippery slope arguments have empirical as well as logical content; that is, he 
requires some evidence that prophesied undesirable results will eventuate. Id. at 381-82. 
While I am unwilling to predict that a right to scientific experimentation would spawn 
each of the hypothesized rights to know, the difficulty of line-drawing in this area impairs 
satisfying distinctions. 

62 See, R. ROTUNDA, J. NOWAK & J. YOUNG, TREATISE ON CONSTITUTIONAL LAW: SUB- 
STANCE AND PROCEDURE 91 (1986). But cf. FCC v. Pacifica Found., 438 U.S. 726 (1978); 
Young v. American Mini Theatres, Inc., 427 U.S. 50 (1976). In these cases, pluralities 
of the Supreme Court moved toward embracing a theory of first amendment jurisprudence 
which would ascribe different values, and concommitant protection, to different types of 
speech. 

63 See I. CARMEN, supra note 1, at 40. 

* See Attanasio, The Constitutionality of Regulating Genetic Engineering: Where 
Procreative Liberty and Equal Opportunity Collide, 53 U. Cut. L. Rev. 1274, 1276-77 
(1986); Attanasio, supra note 28, at 1670-71. 

65 J. ELLUL, THE TECHNOLOGICAL SOCIETY 312-14 (J. Wilkinson trans. 1964). See also 
Cavalieri, Science as Technology, 51 S. Cat. L. REv. 1153 (1978). 

® Fost, Regulating Genetic Technology: Values in Conflict, in GENETICS AND THE 
Law III 15, 16 (A. Milunsky & G. Annas eds. 1985). 

67 Id. at 17. 
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dustry often engages academic scientists. In biotechnology, some 
academic scientists have spawned new companies.* Many academic 
institutions may realize enormous financial benefits from key patents,” 
while others have contracted to do research for industry.”? Moreover, 
one recent study estimates that a large number of academic scientists 
‘fare formally affiliated with biotechnology firms . . . as members of 
scientific boards, as consultants, as retainers, as principals in the firm 
or as large stockholders.’’”? 

I hardly contend that commercial flavor strips away first amend- 
ment safeguards: newspapers receive strong protection.”* I only suggest 
that business incentives blur the distinction between pure and applied 
research.”* Deep enterprisory commitments render the motivations of 
researchers difficult to fathom. They only magnify the jurisprudential 
problems of differentiating between pure and applied research. The 
foregoing difficulties notwithstanding, many scientific endeavors un- 
doubtedly fit comfortably into the category of applied research or that 
of pure research.’ 

Even if a generalizable boundary could be delineated, however, 
this ability would not provide a justification for discriminating between 
two types of knowledge. Perhaps the strongest rationale for preferring 
pure research is that it posits a tighter nexus between experimentation 
and the marketplace of ideas. While pure research may possess this 
quality and other important ones which applied research lacks, first 
amendment theory generally recoils from disparate treatment based on 
the content of speech protected under the strict scrutiny standard.” 
This difficulty continues to afflict the theories which seek to distinguish 
among various quests for knowledge. Most pernicious would be any 
theory which assigns more value to one type of speech. Again, straining 
to ascribe strict scrutiny to scientific experimentation may compromise 
traditional first amendment jurisprudence.” I do not suggest that the 





*° Krimsky, The Corporate Capture of Academic Science and Its Social Costs, in 
GENETICS AND THE Law III 45, 50-51 (A. Milunsky & G. Annas eds. 1985). 

6° Id. at 46. 

70 See H. BUTZEL, GENETICS IN THE CourRTS 715 (1987). 

71 See I. CARMEN, supra note 1, at 101-109; Nicholas, The Double Helix and the 
Research Triangle: University—Industry—Government, in GENETICS AND THE Law III 57, 
59-60 (A. Milunsky & G. Annas eds. 1985). 

72 Krimsky, supra note 68, at 52-53. Krimsky surveyed the top 20% of biotechnology 
firms and found 345 academic scientists so affiliated. He estimated that a survey of all 
such firms would reveal three to four times as many academic scientists affiliated with 
biotechnology firms. Id. 

73 See New York Times Co. v. Sullivan, 376 U.S. 254, 264 (1964). 

7+ For an argument that scientific experiments merit reduced constitutional protec- 
tion because of similarities to commercial speech, see infra text accompanying notes 105- 
26. 

7s Cf. Goldberg, supra note 4, at 1350-51 (drawing a distinction between applied 
science and ‘‘mission-oriented science’’). 

. 76 See supra note 62. 
77 See supra text accompanying note 62. 
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distinction between pure and applied experimentation has no meaning; 
however, the above problems impair whatever relevance these concepts 
have. 

Those who persist in ascribing strict scrutiny to the pursuit of 
knowledge may invoke the widely-embraced philosophical rationales 
underpinning freedom of expression. Meiklejohnian theories do not 
offer much support. Meiklejohn ensconses an area of essentially absolute 
constitutional protection. To do so, he cordons off a broad but limited 
realm relating to the democratic process: ‘‘The [flirst [ajmendment does 
not protect a ‘freedom to speak.’ It protects the freedom of those 
activities of thought and communication by which we ‘govern.’ It is 
concerned, not with a private right, but with a public power, a gov- 
ernmental responsibility.’’”* For the specific purpose of educating the 
voter, he protects several types of speech including ‘‘[t]he achievements 
of philosophy and the sciences in creating knowledge and understand- 
ing. . . .’’” His essential context, however, is ‘‘human communica- 
tions.’’®° While Meiklejohnian theory comprehends debate about existing 
scientific, artistic, and other knowledge, it does not appear to legitimate 
the manipulations of scientific experiments.*' 

Emerson articulates justifications for free speech which concentrate 
on the notion that speech has intrinsic merit.*? This conception enables 
Emerson to move beyond instrumental rationales which conceptualize 
freedom of speech as a necessary means of ascertaining the will of the 
majority. He embraces this rationale of his predecessor Meiklejohn but 
adds three more arguments. Blending the intrinsic with the instrumen- 
tal, Emerson maintains that the free exchange of ideas advances orderly 
change and society’s quest for knowledge or truth. Most important for 
Emerson, free expression comprises part of the intrinsically valuable 
enterprise of self-actualization—of discovering and developing one’s 
true self.** The connections to a strong right of scientific experimen- 
tation are obvious. Scientific experiments seek truth. They advance self- 
actualization for scientists and, through their discoveries, for others. 
Finally, discoveries contribute to social change.®** These rationales per- 
tain not only to garnering scientific knowledge, but to seeking infor- 





Meiklejohn, supra note 37, at 255. 
Id. at 257 (emphasis added). 
Id. at 256. 
He would protect speech relating to ‘‘the capacity for sane and objective judgment 
which, so far as possible, a ballot should express.”’ Id. at 256. 

82 Attanasio, supra note 19, at 14-15. 

83 T, EMERSON, supra note 18, at 6-7. See also Emerson, supra note 20. 

* Cf. Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 
425 U.S. 748, 763 (1976) (a ‘‘consumer’s interest in the free flow of commercial infor- 
mation . . . may be as keen or keener by far, than his interests in the day’s most urgent 
political debate’). 

8s Emerson’s conception is strongly libertarian. His theories advance the interests 
of the individual. See T. EMERSON, supra note 18, at 6-7; Emerson, supra note 22, at 4- 
5. 


81 
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mation. generally.** Perhaps reasons like self-actualization, social change, 
and the pursuit of truth might be harnessed to support a broad-ranging 
right to gather information. 

While these Emersonian rationales may buttress some right of 
scientific experimentation, other aspects of his paradigm resist stringent 
protection. Specifically, Emersonian analysis powerfully undercuts such 
a guarantee for scientific experiments and other quests for information 
imbued with a heavy action component.®” Much conduct inheres in the 
experimentation process. In the speech-action continuum, conduct di- 
minishes constitutional protection.** Thus, the table of variables that I 
have posited would not afford scientific experimentation the same 
safeguards afforded pure speech. Both Emersonian and Meiklejohnian 
models contradict strict constitutional scrutiny for scientific experi- 
ments. Precisely what lesser level of protection such behavior merits is 
less clear. 


C. Less Stringent Levels of Protection 


Not treating scientific experimentation as pure speech is something 
of a watershed. In recent Supreme Court jurisprudence, speech outside 
the pure speech category receives significantly less protection. Accord- 
ingly, the alternatives for protecting scientific experimentation entail 


less stringent safeguards. The following scale illustrates the relatively 
reduced protection afforded by the O’Brien, commercial speech, and 
unprotected conduct approaches: 


i 1 | | ; 
Unprotected Commercial O’Brien Strict 
Conduct Speech Scrutiny 





Of course, these tests might change; or the Court might fashion a 
new, stringent standard to shield scientific experimentation. Still, the 
justifications for guaranteeing this activity do not appear to mandate 
any stronger protection than one of the alternatives discussed below. 
Without recommending one particular option, I will offer some reflec- 
tions on each. 


1. Speech Mixed With Action: The O’Brien Test 


One might argue that experimentation combines speech with action; 
this position would entail significantly less protection for scientific 
experimentation than would strict judicial scrutiny. The seminal deci- 





8° See supra text accompanying notes 57-62. 
87 See supra text accompanying notes 60-61. 
88 See generally T. EMERSON, supra note 18, at 80-81. 
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sion in the area is United States v. O’Brien.*® That case rejected an 
asserted first amendment right to engage in political protest by burning 
draft cards. In deciding when to protect such expressive conduct, the 
Supreme Court formulated the following four-part test: 


This Court has held that when ‘‘speech’’ and ‘‘nonspeech’’ ele- 
ments are combined in the same course of conduct, a sufficiently 
important government interest in regulating the nonspeech element 
can justify incidental limitations on [flirst [aJmendment free- 
doms.... [W]e think it clear that a government regulation is 
sufficiently justified if it is within the constitutional power of 
government; if it furthers an important or substantial govern- 
mental interest; if the governmental interest is unrelated to the 
suppression of free expression; and if the incidental restriction on 
alleged [flirst [aJmendment freedoms is no greater than is essential 
to the furtherance of that interest.” 


Although some cases following O’Brien moved toward stronger 
protection for expressive conduct,®*? many recent decisions have dimin- 
ished constitutional scrutiny under a relaxed O’Brien standard. The 
Supreme Court has approved such substantial state interests as munic- 
ipal aesthetics,** and the attractiveness and conservation of national 


parks.* In applying the incidental burden on speech limitation, the 
Court has upheld a government policy of prosecuting only nonregis- 
trants of the draft who themselves reported an intention not to register 
or who had been reported by others. In Wayte v. United States,** it 
rejected the claim that the government’s policy® singled out those who 





8 391 U.S. 367 (1968). Ironically, although the Court partly formulated this test 
from Emersonian analysis, Emerson himself has called the test ‘‘a disaster.’’ Emerson, 
supra note 20, at 749. 

% Determining whether particular governmental entities in our federal system have 
constitutional power to regulate scientific experimentation ranges beyond the scope of 
this essay. In the genetics area, for example, regulatory debate has proceeded at federal, 
state, and local levels. See, I. CARMEN supra note 1, at 60-110; Baron, Legislative 
Regulation of Fetal Experimentation: On Negotiating Compromise in Situations of Ethical 
Pluralism, in GENETICS AND THE Law III 431 (A. Milunsky & G. Annas, eds. 1985). 

* O’Brien, 391 U.S. at 377. 

% See Spence v. Washington, 418 U.S. 405 (1974) (protecting a peace symbol on 
the American flag to protest the Vietnam War); Tinker v. Des Moines Indep. Community 
School Dist., 393 U.S. 503 (1969) (protecting high school students wearing black armbands 
to protest the Vietnam War). 

*3 Members of the City Council of the City of Los Angeles v. Taxpayers for Vincent, 
466 U.S. 789, 804-05 (1984) (upholding municipal regulations which proscrie posting 4” 
x 15” political campaign placards on telephone poles). 

* Clark v. Community for Creative Non-violence, 468 U.S. 288, 296, 299 (1984) 
(upholding regulations which prohibited the homeless from camping in District of 
Columbia parks as a protest). 

*° 470 U.S. 598 (1985). 

% Id. at 602-03. 
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openly opposed the draft. The Court opined that ‘‘prosecuting visible 
nonregistrants was thought to be an effective way to promote general 
deterrence, especially since failing to proceed against publicly known 
offenders would encourage others to violate the law.’’®” 

In its recent constructions of the O’Brien test, the Supreme Court 
has also evidenced relaxed scrutiny of the government’s means. In 
Clark v. Community for Creative Nonviolence,® it validated regulations 
which prevented the homeless from protesting in the national parks by 
sleeping in tents. In sustaining the government, the Court declared that 
O’Brien does not ‘‘assign to the judiciary the authority to replace the 
Park Service as the manager of the Nation’s parks or endow the judiciary 
with the competence to judge how much protection of park lands is 
wise and how that level of conservation is to be attained.’’*® Among 
the most revealing statements of the Court’s current view of O’Brien is 
the following: ‘‘where speech and conduct are joined in a single course 
of action, the [first [ajmendment values must be balanced against 
competing societal interests.’’1°° 

While the law is admittedly in a state of flux, such statements by 
the current Court indicate that the O’Brien standard may permit sub- 
stantial government regulation of scientific experimentation. Permissi- 
ble government interests may inciude health, environmental hazards, 
impaired ability to consent, humaneness to animals, national security, 
inability to regulate new discoveries at the production stage, and 
curbing germ-line changes in animals or humans. Arguably, none of 
these interests focuses on communication. Moreover, these govern- 
mental interests appear to underwrite considerable regulatory authority. 
With respect to health and environment, potential future carcinogenic 
effects appear sufficient; neither certainty nor immediacy seems re- 
quired. Reasonable inferences of diminished capacity to consent also 
appear to validate restrictions on experimentation with the poor, mi- 
nors, or the imprisoned. Similarly, experiments which alter the germ 
lines of higher animals—at least humans—would seem to be regulable: 
since germ-line changes are hereditary, the only way to eliminate them 
in human subjects might be sterilization or genocide.’ Clearly national 
security reasons warrant restriction of, for example, nuclear testing. 
Another proffered rationale is the inability to regulate production. For 
example, the current international climate of geopolitical, ideological, 





97 Id. at 612-13. 

% 468 U.S. 288 (1984). 

%° Id. at 299. See also United States v. Albertini, 472 U.S. 675, 689 (1985). 

100 City of Los Angeles v. Preferred Communications, Inc., 476 U.S. 488, 106 S. Ct. 
2034, 2038 (1986). See also San Francisco Arts & Athletics, Inc. v. U.S. Olympic Comm’n, 
107 S. Ct. 2971, 2981 n.16 (1987) (‘‘The test for a time, place, or manner restriction 
under O’Brien require[s] a balance between the government interest and the magnitude 
of the speech restriction.’’). 

10 Of course, given sufficient time, such genetically altered individuals might ‘‘die 
out’’ through natural selection. 
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and economic competition may require agreements regarding testing of 
nuclear or other technologies’ as perhaps the only feasible means of 
restraining their use. 

In scrutinizing governmental means, an overarching factor is the 
uncertainty which often clouds scientific enterprise. This important 
reality should inform decisions on the permissible scope of govern- 
ment’s regulatory authority. As Professor J. Robert Nelson has com- 
plained: 


With the upsurge of the production of new chemical com- 
pounds and plastics four decades ago, we were promised a vir- 
tually miraculous resolution of problems in manufacturing, 
transportation, and agriculture. Who were then prophesying the 
present catastrophic conditions of toxic emissions and industrial 
waste, acid rain, polluted water, and poisoned soil? 

With the explosive proliferation of pharmaceuticals, we were 
likewise made to expect sudden cures of all our ills. But where 
were the farsighted monitors, warning against untested drugs and 
medicaments? 

When heavy equipment for clearing fields and new machines 
for agriculture and agrobusiness took over the nation’s land, who 
were predicting the present imminent and irreversible crisis of 
arable soil erosion? 

Still more cogently, . . . can we possibly explain our past 
blindness to the costly and lethal side effects of nuclear power 
plants, radioactive fallout from testing atomic devices, or the 
dangerous madness of nuclear armaments? 


I hardly propose that the government actually pursue regulation 
based on any of the interests that I have specified. Regulating such a 
complex and beneficial realm as experimentation always requires cau- 
tion and careful study. I only suggest that interests such as the ones 
enumerated may well pass the O’Brien standard. The attractive aspect 
of the O’Brien test is that it accommodates both the scientist’s claim 
that experimentation founds much of scientific speech and the regula- 
tor’s claim that this activity involves substantial action. On the minus 
side, this standard does not readily distinguish between the right to 
garner scientific knowledge from broader claims of access to informa- 
tion. Moreover, its compromise may disturb both scientists and regu- 
lators. The latter may insist that experimentation simply comprises 





02 A good example of curtailing testing to regulate a technology is the Treaty 
Banning Nuclear Weapons Tests in the Atmosphere, in Outer Space and Under Water, 
14 U.S.T. 1313, T.I.A.S. No. 5433, 480 U.N.T.S. 43 (1963). 

13 Nelson, The Human Problem of Human Genetic Engineering, in GENETICS AND 
THE Law III 81, 86 (A. Milunsky & G. Annas eds. 1985) (emphasis omitted). 
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regulable action.’ In contrast, scientists may fear that the application 
of this relaxed approach unduly erodes constitutional protection of 
experimentation. To the extent that this is true, one might simply 
strengthen the O’Brien test in general or its application to scientific 
experimentation in particular. 


g. Analogues to Commercial Speech 


The commercial speech model provides another method for ana- 
lyzing scientific experimentation. Of course, this approach would have 
to be used by analogy as scientific experimentation is not commercial 
speech. In Virginia State Board of Pharmacy v. Virginia Citizens Con- 
sumers Council, Inc.,‘% Justice Blackmun defined commercial speech 
as expression ‘‘ ‘which does no more than propose a commercial trans- 
action.’ ’’?°° Generally, commercial speech is simply commercial adver- 
tising.1°” For quite some time, the Supreme Court abjured safeguarding 
it; since changing this position in 1976,’” the Court still has afforded 
it a reduced level of protection. A number of reasons recommend this 
diminished guarantee. Among these are that commercial speech has 
certain noxious characteristics and that it is not as easily chilled as 
traditionally protected speech. While advertising has many useful qual- 





104 | will treat this position a bit further in the paper. See infra text accompanying 
notes 126-44. ‘ 

5 425 U.S. 748 (1976). 

106 Id. at 762 (quoting Pittsburgh Press Co. v. Pittsburgh Comm’n on Human Rela- 
tions, 413 U.S. 376, 385 (1973)). In Bolger v. Youngs Drug Products Corp., the Supreme 
Court discussed whether certain pamphlets circulated by a drug company comprised 
commercial speech. 463 U.S. 60 (1983). Although the pamphlets at issue discussed family 
planning and venereal disease, they also discussed condoms, a product in which the 
company had a leading market position. One pamphlet also referred to the company’s 
product by name. In holding these pamphlets commercial speech, the Court opined: 

Youngs’ informational pamphlets, however, cannot be characterized merely 
as proposals to engage in commercial transactions. Their proper classification 
as commercial or noncommercial speech thus presents a closer question. The 
mere fact that these pamphlets are conceded to be advertisements clearly does 
not compel the conclusion that they are commercial speech. Similarly, the 
reference to a specific product does not by itself render the pamphlets com- 
mercial speech. Finally, the fact that Youngs has an economic motivation for 
mailing the pamphlets would clearly be insufficient by itself to turn the materials 
into commercial speech. 

The combination of all these characteristics, however, provides strong 
support for the District Court’s conclusion that the informational pamphlets are 
properly characterized as commercial speech. The mailings constitute commer- 
cial speech notwithstanding the fact that they contain discussions of important 
public issues such as venereal disease and family planning. 

Id. at 66-68 (footnotes and citations omitted). 

17 Political advertising does receive full constitutional protection. See New York 
Times Co. v. Sullivan, 376 U.S. 254, 264-66 (1964). 

108 See Attanasio, Lawyer Advertising in England and the United States, 32 Am. J. 
Comp. L. 493, 504-05 (1984). 

109 See Virginia Pharmacy, 425 U.S. at 758-62. 
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ities, John Kenneth Galbraith and others have discussed some adverse 
effects of advertising on market operation.’° With respect to its hardy 
quality, market incentives will spur its use despite government regu- 
lation.’ 

The analogies to scientific experimentation are powerful. Scientific 
experimentation has certain dangerous qualities which are arguably 
even more directly connected to action than is commercial speech. 
Moreover, profit incentives drive innovation and the technological 
needs of society deter government restrictions.’*? Indeed, government’s 
heavy funding of scientific research demonstrates that it has rightly 
recognized the obvious benefits.‘1* Even when government attempts to 
restrict certain types of experiments, economic potential will often spur 
cognate investigations. Like commercial advertising, some research has 
strong enterprisory content.’ When economic incentives are absent, 
lack of government funding will likely stop the research whether or 
not government can regulate directly." 

The Supreme Court has delineated the following basic test for 
commercial speech in Central Hudson Gas & Electric Corp. v. Public 
Service Commission of New York:1® 


At the outset we must determine whether the expression is pro- 
tected by the [first [aJmendment. For commercial speech to come 


within that provision, it at least must concern lawful activity and 
not be misleading. Next we ask whether the asserted government 
interest is substantial. If both inquiries yield positive answers, we 
must determine whether the regulation directly advances the gov- 
ernmental interest and whether it is no more extensive than is 
necessary to serve that interest.1?” 





110 See J. GALBRAITH, THE NEW INDUSTRIAL STATE 129-31, 213. (3d ed. 1978); J. 
GALBRAITH, THE AFFLUENT SOCIETY 147-49 (3d ed. 1976). See also Attanasio, supra note 
108, at 515-16. 

11 See Virginia Pharmacy, 425 U.S. at 771 n.24. 

“2 To glimpse the extent of government funding of scientific endeavor, see, e.g., I. 
CARMEN, supra note 1, at 12-29. 

"3 For a flavor of the extent of government funding, see id.. 

14 The Supreme Court has acknowledged the market incentives driving commercial 
advertising. See Virginia Pharmacy, 425 U.S. at 771 n.24. I should carefully note that 
economic incentives comprise a necessary but not sufficient reason for diminished 
protection for commercial speech. For example, newspapers have economic incentives 
to continue publishing, but retain full first amendment protection. See id.; New York 
Times Co. v. Sullivan, 376 U.S. 254, 265-66 (1964). 

us For potential first amendment restrictions on using the spending power to select 
among various experiments, see the sources cited at notes 3 and 5 supra. For more 
practical impediments to the spending power, see J. ELLUL, THE TECHNOLOGICAL SYSTEM 
284-309 (1980); J. ELLUL, supra note 65, at 428. Ellul claims that the drive to technical 
innovation is so powerful that even the government cannot stop it. 

ue 447 U.S. 557 (1980). 

"7 Td. at 566. 
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In some respects, this standard resembles the O’Brien approach."* 
Importantly, however, it further reduces protection for speech: the 
commercial speech doctrine permits government restriction of the con- 
tent of speech. While the Court has not often allowed restriction of 
commercial speech based on its content, it recently did so in Posadas 
de Puerto Rico Associates v. Tourism Company of Puerto Rico.*’® That 
case upheld suppressing the advertising of casino gambling even though 
the underlying activity was legal. 

Besides the reduced level of protection which this basic test affords, 
other aspects of the commercial speech model also weaken constitu- 
tional safeguards. For example, commercial speech guarantees do not 
seem to comprehend the doctrine of overbreadth,'?° which allows courts 
to invalidate an entire statute that restricts both protected speech and 
unprotected conduct.’21 The doctrine against prior restraints also does 
not seem to apply. Moreover, the state can regulate the form of com- 
mercial speech and even alter the content by requiring disclaimers, 
warnings, or other information.'2? Generally, the jurisprudence of tra- 
ditionally protected speech rejects such limitations.’?* It commonly does 
not tolerate government interference even with false speech or speech 
advocating unlawful activity. 2+ 

Although both doctrines are in a state of flux, the commercial 
speech model would appear to sustain more regulation of scientific 
experimentation than would the O’Brien approach. From the govern- 
ment’s perspective, the former would also seem to endorse important 
regulatory options. For example, the absence of prior restraints may 
sanction broad pre-experiment review.’ The abrogation of overbreadth 
would afford some legislative margin of discretion in regulating com- 
plex areas. A measure of leeway may be necessary in overseeing an 
area as intricate as scientific experimentation. If the state declares 
unlawful certain conduct such as polluting or cruelty to animals, it 
could regulate experiments which violate these general proscriptions. 





us See supra text accompanying notes 90-91. 

9° 106 S. Ct. 2968 (1986). See also Ohralik v. Ohio State Bar Ass’n, 436 U.S. 447 
(1978) (allowing prophylactic restrictions on in-person solicitation of legal services). Cf. 
Metromedia v. City of San Diego, 453 U.S. 490 (1981) (upholding content differentiations 
in the protection of commercial billboards). 

20 Cf. Broadrick v. Okla., 413 U.S. 601 (1973)(explaining overbreadth). 

121 See Bates v. State Bar of Ariz., 433 U.S. 350, 380-81 (1977). See also Ohralik, 
436 U.S. at 462-67. 

122 See Central Hudson, 447 U.S. at 562-66; Virginia Pharmacy, 425 U.S. at 771-72 
& n.24. 

123 But cf. Meese v. Keene, 107 S. Ct. 1862 (1987) (upholding government-imposed 
disclaimers on communicative materials by the Foreign Agents Registration Act of 1938). 

124 Sometimes, the Court will permit restrictions of traditionally protected speech. 
See, e.g., supra text accompanying notes 30-32 (Brandenburg test). 

28 The government often undertakes such review in many projects that it funds. 
See Attanasio, Of Dinosaurs, Pandoras, and the Genetic Revolution—What Lawyers Don’t 
Know, 63 N.Y.U. L. Rev. (forthcoming 1988). 
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Finally, and again most importantly, affording scientific experimenta- 
tion protection similar to that given commercial speech would permit 
content differentiations. Provided government could meet the requisite 
standards, it could directly restrict certain experiments, irrespective of 
their connection to action. For example, government might wish to 
preclude experiments which attempt to clone humans for use as organ 
banks or to create subhuman species through genetic manipulation. 

While allowing some content differentiation may spark particular 
controversy, a standard analogous to the one which protects commercial 
speech would afford considerable protection to scientific experiments, 
as thus far this standard has proven difficult to meet. Allowing some 
content restrictions on scientific experimentations would enable society 
to grapple with the deep ethical issues of these endeavors without 
enervating the compelling state interest test. One weakness is that the 
test allows governmental influence over what types of knowledge so- 
ciety can pursue. An irony attending this disadvantage is that enter- 
prisory concerns or national security interests often shroud scientific 
discoveries from society in any event. One’s calculus of these conflicting 
interests requires neither total rejection nor acceptance of content res- 
trictions on experimentation. Another logical alternative would adjust 
the Central Hudson test to lessen or increase government’s authority to 
enact content-based restrictions. 

A similar balance of interests underpins whether to embrace other 
elements of the commercial speech model. From a regulatory perspec- 
tive, this paradigm gives government the discretion necessary to regu- 
late complex and fast-developing areas of scientific experimentation. 
At the same time, by demanding solid reasons for action, it squarely 
rejects unfettered government whim. Some may think that the showing 
required is inadequate and that the approach holds the potential for 
overweaning interference with an activity that has important speech 
interests. If courts apply the commercial speech model to scientific 
experimentation, they may modify it to accommodate these concerns. 


D. Unprotected Conduct: Mere or Heightened Rationality 


One who supports legislative discretion to regulate may contend 
that scientific experimentation is simply action outside the first amend- 
ment shield. This position has doctrinal as well as pragmatic advan- 
tages. Pragmatically, scientific experimentation is a highly complex 
enterprise which can proceed at breakneck speed.’”* If discovery pro- 
ceeds too quickly, government regulation simply may not be able to 
keep abreast.’?” Leaps from experiment to product may transpire before 





726 See Attanasio, supra note, 64 at 1339-41. 

27 See generally H. BuTZEL, supra note 70, at xvi-xvii (discussing the difficulty of 
the courts in keeping abreast of new developments in the genetics area); Goldberg, supra 
note 4, at 1379-80 (describing similar difficulties). 
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society has time to assess the potential consequences. Illuminating 
potential consequences, Professor Peter Schuck has warned: 


[Ojur ignorance concerning environmental risks is appalling—we 
have no risk information on 90 percent of the substances already 
in the environment, and the number of new substances, especially 
with the advent of bioengineering, is increasing steadily. Yet the 
social costs of this ignorance may prove to be very high, as the 
asbestos and vinyl chloride problems suggest.12* 


On a more principled basis, one might characterize scientific ex- 
perimentation as action. Emerson enumerates several ‘‘extrinsic points 
of reference’ to inform this determination. These include whether the 
actor intends the conduct to be communicative and whether the audi- 
ence perceives it as such. Other variables include whether government 
control focuses on communicative aspects and whether without its 
communicative aspects the conduct is traditionally subject to govern- 
mental control.’ Based on these factors, one might assert that some- 
times experimenters do not necessarily intend to communicate their 
findings. Often, audiences also expect that valuable or sensitive findings 
will remain cloaked in secrecy for some time. Moreover, government 
regulation need only focus on the experiment and not on any written 
or oral communication relating to it. The manipulations and probings 
in experimental procedures arguably resemble the kind of conduct 
which traditionally has been subject to governmental control. 

Critics of the unprotected action position may pose several objec- 
tions. First, certain types of experimental procedures may prove difficult 
to fit into the unprotected action category. For example, replicating 
past experiments as part of the teaching function arguably has a rather 
substantial communicative thrust. A second, more general criticism is 
that the intentions of experimenters and expectations of their audiences 
often comprehend publication. The unprotected action position fails to 
acknowledge a nexus between experimentation and communication. 

Third, some commentators have criticized the speech-action con- 
tinuum which underpins the unprotected action position. For example, 
Laurence Tribe has complained that all communication necessitates 
action of some sort. Consequently, the line between speech and action 
is fuzzy.*** As an alternative, Tribe proffers a test which inquires 
whether the ‘‘harm feared might be averted by a further exchange of 
ideas.’’*?, When more speech is a sufficient cure, the government 





128 P, SCHUCK, AGENT ORANGE ON TRIAL: MAss TOxIC DISASTERS IN THE COURTS 292 
(1986). 

129 See T. EMERSON, supra note 18, at 80-81. 

130 See supra text accompanying notes 55-56. 

131 L. TRIBE, supra note 25, at 598-601. 

132 Id. at 602-03. 
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regulation is presumptively invalid.*** This approach would reject any 
universal characterization of scientific experimentation as unprotected 
action. In many cases, the cure for harms wrought by experimentation 
is simply more speech. In others, like germ-line experimentation and 
many harms discussed under the O’Brien test,*%* more speech seems 
an inadequate cure so that even Tribe’s standard may permit regulation. 
Pragmatically, effective regulation may not require classifying scientific 
experimentation as protected action. Using either the O’Brien or com- 
mercial speech strategy, government might regulate harmful experi- 
ments as long as it offers reasons. These standards would also restrain 
government from judging what knowledge is valuable and what is not. 

Supporters of the unprotected action position might retort that 
there are difficulties in distinguishing scientific experimentation from 
a general right to discover information.’** On a more pragmatic ground, 
they might complain that the middle positions would mire regulatory 
efforts in continual litigation. Such impediments would throttle the 
oversight of an area which develops so rapidly. Especially difficult 
questions—such as the proscription of experiments seeking to establish 
the superiority of certain races—may plod on for years.’ Particularly, 
if courts establish precedents which severely restrict governmental 
prerogatives, a laissez-faire state of experimentation and subsequent 
scientific development would be constitutionalized. At the production 
stage, policy choices may be the lesser of the two evils: logistics may 
impair restrictions on products, or government may react harshly at 
this stage simply to gain some control over advancing technology. If 
scientific experimentation does not mesh with societal expectations, 
such reactions may waste huge private and public investments in 
research.’*”7 Nuclear power provides one recent example of this phe- 
nomenon.'** Paradoxically, the unprotected action position may entail 
less restriction of research as it would force scientists to enter the 
marketplace of ideas early to persuade regulators of the merits of their 
endeavors.’*° Advocates of constitutional protection may still insist that 
the judiciary require government to offer reasons—particularly before it 
can proscribe experiments based on their content.'“° 





133 Td. 

134 See supra text accompanying notes 100-03. 

138 See supra text accompanying notes 60-62. 

136 For a recent treatment of this disturbing issue, see Delgado, Inopportune, supra 
note 2. 

137 Goldberg, supra note 4, at 1373-79. Goldberg recounts disappointments which 
have plagued the nuclear and computer industries. Among these are moratoria on the 
building of reactors which the scientific community had advocated and the difficulties 
in protecting intellectual property in the form of computer programs. He also warns of 
similar problems emerging in the genetics field. 

138 See Goldberg, supra note 4, at 1375. 

139 See generally Baron, supra note 90; Holman & Dutton, A Case for Public 
Participation in Science Policy Formation and Practice, 51 S. Cau. L. REv. 1505 (1978); 
Lappe & Martin, supra note 2. 

140 See supra text accompanying notes 126-27. 
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Of course, even unprotected conduct attracts judicial scrutiny under 
the mere rationality standard. Restrictions on scientific experimentation 
would still have to pass economic due process and equal protection 
hurdles. For the most part, these are rhetorical barriers over which 
government success is virtually automatic.’*? Of late, however, the 
Supreme Court has occasionally magnified its rational basis evaluation 
of ends and means to invalidate governmental action.**? The Court has 
primarily applied this heightened rationality analysis to equal protection 
jurisprudence. **? It might combine equal protection and first amendment 
analyses'** to extend this approach to government regulations which 
discriminate among experiments for ethical or other content-based rea- 
sons. Such intensified examination could help safeguard general speech 
interests related to scientific experimentation, perhaps even increasing 
protection when academic freedom is at stake. Critics would obviously 
remain disturbed by the ad hoc nature of such an inquiry. 


II. ADDING VARIABLES: DIFFERENTIATING PROTECTION ACCORDING TO 
LOCATION 


A. The Categories of First Amendment Protection Relating to 
Forum 


Despite the maze of variables already considered, there remains at 
least one additional set of factors which may influence the amount of © 
constitutional protection given scientific experiments. These involve 
where the expressive activity takes place. Over the past few years, the 
Supreme Court has paid particular attention to this variable.’** At least 
five characterizations of the property on which speech occurs influence 
the level of constitutional protection. Specifically, the property could 
be private, a traditional public forum, a general public forum by 
designation, a limited public forum by designation, or a non-public 
forum. ; 


| | " 





| | 
Non- Limited General Traditional Private 
Public Public Public Public Forum 
Forum Forum Forum Forum 





41 See, e.g., Williamson v. Lee Optical, 348 U.S. 483 (1955). 

142 See J. Nowak, R. ROTUNDA & T. YOUNG, supra note 32, at 535-42. 

43 See id. at 535-37. 

144 Cf. Carey v. Brown, 447 U.S. 455 (1980) (combining equal protection and first 
amendment analyses to apply strict scrutiny). 

48 See, e.g., Dienes, The Trashing of the. Public Forum: Problems in First Amend- 
ment Analysis, 55 Geo. WasH. L. REv. 109 (1986); Farber & Nowak, The Misleading 
Nature of Public Forum Analysis: Content and Context in First Amendment Adjudication, 
70 Va. L. REv. 1219 (1984). See also Dorsen & Gora, Free Speech, Property and the 
Burger Court: Old Values, New Balances, 1982 Sup. Cr. REv. 195, 219-38. 
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The Constitution affords the thickest shield against government 
regulation of speech on private property.** Outside the very broad 
limits permitted by cases like Brandenburg,’*” the government cannot 
restrict what one says in the home or in a private office. Nor can the 
state limit which room one speaks in, when one speaks, or how one 
speaks. Government can only regulate the extremes using certain de- 
vices like nuisance law,'** defamation,’*® or intentional infliction of 
emotional distress.1*° 

The remaining four positions which I have described all involve 
government property. The very fact of ownership allows the state to 
exert additional control, but the amount of control again varies with 
the type of property. In the seminal case of Perry Education Association 
v. Perry Local Educators’ Association,'** the Supreme Court fashioned 
these categories. Perry and its few progeny have provided some guid- 
ance for determining constitutional protection for each classification. 

Government can exert the least amount of influence in traditional 
public forums. Classically, this second category on the above spectrum 
includes parks, sidewalks, and public streets. In these time-honored 
areas of interaction, government ‘‘may not prohibit all communicative 
activity.’’*5? Regulations aimed at the content of speech must be ‘‘nec- 
essary to serve a compelling state interest and... narrowly drawn to 
serve that end. . . .’’° Finally, government can impose reasonable time, 


place, and manner regulations on speech in traditional public forums. 
As stated earlier, these must be ‘‘content neutral, . . . narrowly tailored 
to serve a significant government interest, and leave open ample chan- 
nels of communication.’’**¢ 

The third category is the general public forum by designation. Even 
if certain public property does not comprise a traditional public forum, 
the state might designate the area a public forum by opening it for use 





46 Somewhat anomalously, the illustration indicates that the most protection is 
given to experimentation on private property. The graph and subsequent analysis is 
skewed by the essay’s focus on regulatory power rather than overall protection of speech. 
Experiments on private property have the most protection only in the narrow sense that 
government has the least authority to regulate it there. Generally, experiments are far 
less protected on private property: within the parameters of permissible government 
regulation, the private sector can suppress or modify experiments in virtually any way 
it desires. 

47 See supra text accompanying notes 30-32. 

8 For a description of the cause of action for nuisance, see W. KEETON, D. Dosss, 
R. KEETON & D. OWEN, PROSSER AND KEETON ON THE LAW OF TorTs 616-55 (5th ed. 1984). 

4° See, e.g., Gertz v. Robert Welch, Inc. 418 U.S. 323 (1974); New York Times Co. 
v. Sullivan, 376 U.S. 254 (1964). 

18° For a description of the cause of action for intentional infliction of emotional 
distress, see W. KEETON, D. Dosss, R. KEETON & D. OweN, supra note 148, at 54-66. 

181 460 U.S. 37 (1983). 

Id. at 45. 
Id. 
Id. 
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by the public as a place for expressive activity. Once government takes 
such action—with respect to a convention hall, for example—it is bound 
by the same standards that apply in a traditional public forum. The 
important exception is that the state can entirely prohibit expressive 
activity on that public property if it so choses.‘** A fourth category 
relating speech location to constitutional protection is the limited public 
forum by designation. In this construct, government opens an area for 
expressive activity, but only in a limited way. Limitations may involve 
‘use by certain groups’’ or ‘‘discussion of certain subjects.’’*%* For 
example, in Widmar v. Vincent,’*” a public university opened its facil- 
ities, but only to registered student groups.’ 

The preceding two categories beg the question of how one tells 
whether the state has designated a non-traditional public forum for 
expressive activity at all, and how that permission might be limited. 
Although denominating categories of public forums is a comparatively 
new phenomenon,’ the Supreme Court provided some guidance on 
these questions in Cornelius v. NAACP Legal Defense and Educational 
Fund:1© 


The government does not create a public forum by inaction or by 
permitting limited discourse, but only by intentionally opening a 
non-traditional forum for public discourse. Accordingly, the Cou:t 
has looked to the policy and practice of the government to ascertain 
whether it intended to designate a place not traditionally open to 
assembly and debate as a public forum. The Court also has ex- 
amined the nature of the property and its compatibility with 
expressive activity to discern the government’s intent. 


Not every instrumentality used for communication, however, is a 
traditional public forum or a public forum by designation. .. . 
We will not find that a public foruin has been created in the face 
of clear evidence of a contrary intent, nor will we infer that the 
Government intended to create a public forum when the nature of 
the property is inconsistent with the expressive activity.’* 





188 Td. at 45-46. 

186 Perry, 460 U.S. at 46 n.7. Perry seems to require that restricted access to a limited 
public forum derives from the underlying nature of the property. In Cornelius v. NAACP, 
the Court did not emphasize this relationship to the property in determining government’s 
power to grant a limited public forum by designation. 460 U.S. 788 (1987). See infra 
text accompanying notes 160-61. 

187 454 U.S. 263 (1981). 

188 Id. See also City of Madison, Joint School Dist. No. 8 v. Wisconsin Employment 
Relations Comm'n, 429 U.S. 167 (1967) (permitting a school board to restrict discussion 
to school board matters). 

189 Perry is a 1983 decision. 

1 473 U.S. 788 (1985). 

181 Td. at 802-03. 
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If a court decides under the above criteria that the government did 
not designate a public forum, the property may simply be a non-public 
forum; a government office building may comprise an example. In this 
fifth category, government has broad power to regulate speech. It can 
even restrict the content of speech. Regulations need only be reasonable 
and not merely discriminatory against the speaker’s viewpoint.1®? 

The Supreme Court’s fascination with public forum analysis may 
spur it to adopt this tack in examining scientific experimentation. 
Unfortunately, this strategy may render the scope of regulation labo- 
ratory-specific: private laboratories may experience fewer regulations 
than their governmental counterparts. If the Supreme Court applies 
public forum analysis to the experimentation issue, it would have to 
combine this analysis with one of the models for scrutinizing experi- 
mentation itself. Of course, the Court might de-emphasize the first table 
by assuming that scientific experimentation is stringently protected 
speech but still allow government to restrict where it occurs. In this 
eventuality, it would focus on the categories of forums described pre- 
viously. More propitiously, the Court may downplay or abandon public 
forum analysis in examining scientific experimentation and focus in- 
stead on the nature of the behavior. The table on the following page 
loosely portrays some of the analytical possibilities.** 

As with the first chart, squares in the upper right hand corner attract 
the most protection while those in the lower left corner garner the 
least. I do not pretend to know which tack or tacks the Court will 
pursue: it may use only the basic experimentation chart, only the public 
forum analysis, or some combination of the two. Again, my purpose is 
to expose analytical options and examine their merits and deficiencies. 

Particularly, if the Court applies public forum analysis to the issue 
of scientific experimentation, it may have to select more than one box 
in the second table: under its current analysis, different types of 
laboratories would probably be treated differently. Indeed, the Court 
may use more than one square even if it rejects public forum analysis. 
For example, if it did embrace a distinction between pure and applied 
research, it might treat one under the compelling state interest or 
O’Brien approach and the other under the commercial speech or un- 
protected conduct model. Again, I caution that the chart is a reduc- 
tionist tool used only to depict some analytical options. As Perry is a 
relatively recent decision, many tacks that the table expresses may be 
logical but have little precedential support. Moreover, each of these 
options itself expresses great complexity. Courts may construe standards 
loosely or stringently. Application to infinitely variable factual scenarios 
vastly increases intricacy. 





162 See Perry 460 U.S. at 46. 

7*3 The chart lumps together the Brandenburg and compelling state interest tests 
under the rubric of ‘‘strict scrutiny’: these tests express a similar level of constitutional 
protection, a level which I have argued against in any event. See supra text accompanying 
notes 39-88. 
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B. Experiments Conducted on Private Property 





Private concerns will likely receive the most stringent version of 
whatever protection experimentation attracts. Private universities and 
colleges would fare particularly well because of considerations of aca- 
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demic freedom.** This location-focused analysis would also treat busi- 
ness laboratories well. To diminish protection for industrial laboratories, 
one would probably have to pursue more speech-focused avenues on 
the initial experimentation table. For example, one might attempt to 
rely on the rather fuzzy distinction between pure and applied re- 
search.’® One disturbed by the consequences of broad protection for 
industrial laboratories might wish to reduce the level of protection 
afforded scientific experimentation generally. 

Paradoxically, public forum analysis would likely bestow less pro- 
tection on laboratories operated by public universities than oa those 
operated by private businesses. The former may have to submit to 
reasonable time, place, and manner restrictions which generally do not 
bind private entities. Occasionally, the Supreme Court has flirted with 
extending this doctrine to private property which borders and impacts 
on the public forum.**” Although acceptance of this tack has been 
halting, the judiciary might invoke it to allow government to regulate 
environmental hazards catalyzed by experiments conducted on private 
property. Unfortunately, broadly allowing time, place, and manner 
restrictions on private property—particularly on private universities— 
sets a dangerous precedent which may support other restrictions. If not 
applied directly to private property, however, this approach appears to 
tolerate a rather limited array of regulatory options. For example, it 
may not permit regulation of safety hazards confined to laboratory 
personnel. Other devices like the O’Brien approach or the compelling 
state interest test may be necessary to effect such regulatory options. 

At bottom, extending reasonable, time, place, and manner regula- 
tions to experiments on private property would have benefits. This 
standard would likely allow more environmental, and perhaps other, 
regulations than would the compelling state interest hurdle. Neverthe- 
less, the application of time, place, and manner restrictions to such 
speech may have limited impact or exact considerable costs. This 
possibility suggests that those interested in regulating scientific exper- 
iments may more profitably focus on the first chart, analyzing their 
status as protected expression. 


id Experiments Conducted on Public Property 


Public forum analysis apparently would allow reasonable time, 
place, and manner restrictions on experiments conducted in public 





16 See, e.g., Delgado & Millen, supra note 2, at 386-88 (connecting academic freedom 
to the right to teach); Note, Forced Disclosure of Academic Research, 37 VAND. L. REV. 
585, 610-15 & n.183 (1984) (arguing that academic freedom should comprise one factor 
in the balance of determining constitutional protection). Cf. Note, Considerations, supra 
note 2, at 1429-32 (ascribing diminished weight to academic freedom arguments). 

165 See supra text accompanying notes 26-27. 

166 See supra text accompanying notes 63-77. 

187 See, e.g., Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 521 & n.25 (1981) 
(billboards); Schad v. Borough of Mt. Ephraim, 452 U.S. 61 (1981) (nude dancing). 
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universities and other governmental entities. These might include re- 
quirements of certain types of consent by the subject, safety rules 
protecting employees, or manner regulations on animal experiments. 
While this analysis increases governmental authority to regulate public 
laboratories, the scope of regulation remains questionable. .{ the judi- 
ciary extends location-oriented analysis to the experimentation context, 
the same time, place, and manner analysis would apply whether public 
laboratories are traditional public forums or general public forums by 
designation. Courts would likely characterize universities as limited 
public forums by designation rath-> than traditional or general public 
forums. In Widmar v. Vincent,:-’ the Supreme Court distinguished 
universities from certain other types of public forums: 


A university differs in significant respects from public forums such 
as streets or parks or even municipal theaters. A university’s 
mission is education, and decisions of this Court have never denied 
a university’s authority to impose reasonable regulations compat- 
ible with that mission upon the use of its campus and facilities. 
We have not held, for example, that a campus must make all of 
its facilities equally available to students and nonstudents alike, 


or that a university must grant free access to all of its grounds or 
buildings.’ 


Widmar invalidated a university policy which opened meeting 
rooms only to nonreligious student groups. The Court held the exclu- 
sion of religious groups to be an impermissible content distinction. The 
watershed Perry decision classified the meeting rooms in Widmar as a 
limited public forum by designation, which excluded nonstudent 
groups.’”! If public universities were traditional or general public fo- 
rums, government would freely have to admit the general public to 
university laboratories. Confirming this characterization, the recent pub- 
lic forum decision of Cornelius v. NAACP Legal Defense and Educa- 
tional Fund’? construed the university policy in Widmar as having 
‘‘created a public forum’’ for student use.’”? While the Cornelius Court 
suggests that universities are limited public forums, it cautioned that 
‘‘a university campus, at least as to its students, possesses many of the 
characteristics of a traditional public forum.’’!”* The foregoing guidance 





168 The Court has recently relaxed its attitude toward manner regulations. See San 
Francisco Arts & Athletics Inc. v. U.S. Olympic Comm’n, 107 S. Ct. 2971, 2980 (1987) 
(limiting the use of word ‘‘Olympic’’ held to be a permissible manner restriction on 
speech); Clark v. Community for Creative Non-violence, 468 U.S. 288 (1984). 

19 454 U.S. 263 (1981). 

170 Id. at 267 n.5. 

171 460 U.S. 37, 46 n.7 (1983). 

172 473 U.S. 788 (1985). 

173 Id. at 802. 

174 Td. at 803. 
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suggests that the Court affords considerable protection to the free 
exchange of ideas in universities. 

If public universities are only limited public forums by designation, 
government might be able to close down certain laboratories if it no 
longer wished to support particular types of research. Opponents of 
this authority might invoke Widmar to charge content discrimination. 
Government might retort that Widmar did not directly engage govern- 
ment’s discretion to distribute its largess.’”> For example, if government 
funds an astrophysics laboratory, it might be able to require that the 
experiments conducted therein relate to that discipline. The guidance 
that the Court has afforded to date makes the scope of government’s 
spending authority over its laboratories difficult to predict. Moreover, 
extensive discussion of the funding power ranges beyond the scope of 
this essay. 

Finally, government might claim that certain of its laboratories are 
not public forums at all. Likely targets are government laboratories 
which are not associated with any schools. Following the Cornelius 
standard, government might simply argue that it did not intend to open 
such facilities, or that they lodge classified work. For laboratories 
categorized as non-public forums, government could forbid various 
types.of scientific experimentation as long as it did not connect such 
proscriptions to the experimenter’s viewpoint. 

In my view, many problems infect applying public forum analysis 
to scientific laboratories; one overarching problem with this approach 
is that it may give public universities less academic freedom than 
private universities, or even private commercial enterprises. Such effects 
may be mitigated by generalizing regulatory authority predicated on 
the very real differences between scientific experimentation and pure 
expression. This experiment-focused approach may also simplify con- 
stitutional analysis as it may largely undercut the need for public forum 
analysis. For example, application of the O’Brien approach may largely 
render redundant the similar but perhaps somewhat more stringent 
time, place, and manner analysis.‘ Such a move would alleviate 
discrimination against public institutions. It would also lessen the 





178 See generally Harris v. McRae, 448 U.S. 297 (1980); Williams v. Zbaraz, 448 
U.S. 358 (1980); Maher v. Roe, 432 U.S. 464 (1977); Beal v. Doe, 432 U.S. 438 (1977); 
Poelker v. Doe, 432 U.S. 519 (1977) (allowing government to refuse to fund abortions in 
various contexts). Cf. Regan v. Taxation with Representation of Washington, 461 U.S. 
540 (1983) (allowing government to refuse to subsidize the political activity of lobbying). 
These cases afford legislative bodies considerable discretion in deciding what activities 
to fund. Once government decides to fund a particular activity, however, the Court 
appears to be somewhat more watchful of government conditions attached to the use of 
those funds. See Federal Communications Comm’n v. League of Women Voters of Cal., 
468 U.S. 364 (1984) (striking down the funding condition of no editorializing by public 
broadcasting stations). 

176 See San Francisco Arts & Athletics, Inc. v. U.S. Olympic Comm’n, 107 S. Ct. 
2971, 2981 n.16 (1987) (characterizing O’Brien as permitting variations of time, place, 
and manner restrictions). 








1987] THE FIRST AMENDMENT AND SCIENTIFIC EXPERIMENTS 467 


importance of distinctions between private property and public forums 
by designation. 

If the Court does apply public forum analysis to laboratories, 
government may be able to close down government laboratories char- 
acterized as public forums by designation but not private ones. More- 
over, government could take even more drastic measures on property 
characterized as a non-public forum. This last paragraph gives some 
flavor of the interaction of public forum categories with the experimen- 
tation models. This final layer of analysis glimpses the complexity and 
nuance that the public forum/experimentation table represents in a 
summary if rather reductionist way. Selecting the appropriate square 
or squares in this table requires arduous and subtle inquiry. 


CONCLUSION 


This essay has briefly examined two methods for analyzing what 
first amendment protection scientific experimentation should receive. 
One method focuses on the nature of experimentation itself, proffering 
several standards of first amendment protection. I have also tried to 
illustrate why a strict scrutiny model is inappropriate. While the essay 
does not express preferences among the remaining approaches, further 
exploration of intermediate standards such as O’Brien, commercial 
speech, or heightened rationality may prove most promising. These 
endeavor to balance the integral relationship of experimentation to the 
scientific method against the action content and inherent dangers of 
experiments. The positions permit government considerable latitude in 
regulating scientific experiments. Still, establishing any protection for 
scientific experimentation may enmesh the judiciary in a much broader 
right of access to information or in making artificial distinctions to 
avoid such a right. 

‘Another, highly problematical, category of variables focuses on the 
place where expe’iments are conducied. If the Court does apply this 
location-oriented analysis, an important watershed lies between govern- 
ment and private laboratories, with the latter receiving greater protec- 
tion. This location-oriented strategy appears less forthright than focusing 
directly on the nature of experimentation itself. Still, these analyses are 
hardly mutually exclusive. The courts might focus on the nature of 
experimentation, its location, or some combination of the two. So long 
as the courts reject the strict scrutiny model, the government will likely 
have considerable latitude to regulate scientific endeavor. Of course, 
the essay only specifies the outer reaches of government power. How 
or when to exercise that power is a question that will require caution 
and careful study. 














STATE LEGISLATION ON COMPARABLE 
WortTH: WILL IT BRING PAy Equity To 
ACADEME? 


State adoption of a comparable worth pay policy may promise 
much to a female academic employee—a higher salary, recognition of 
job worth and perhaps a clearer promotion ladder. But to her employer, 
such a policy presents many problems, including increased personnel 
costs and potential liability for pay practices. A growing number of 
states have adopted or are considering adoption of comparable worth 
legislation, despite several recent set-backs for the concept in the federal 
courts,’ as well as criticism of comparable worth itself? and its wisdom 
as a social policy.* States have addressed comparable worth in a variety 
of ways, often depending upon the tactics of the citizens who raised 
the issue. For example, legislatures have instituted job evaluation sys- 
tems and other measures to correct wage disparities,‘ state employees 
have obtained collective bargaining agreements incorporating compa- 
rable worth pay policies,5 and state personnel offices have taken inde- 
pendent action to incorporate these pay policies into civil service laws.® 
Nearly all of these actions affect employees at public colleges and 
universities. 

This Note focuses on how institutions of higher education are 
affected by these new laws and, perhaps more importantly, how they 





* Two of the more recent cases include American Fed’n of State, County and Mun. 
Employees (AFSCME) v. State of Wash., 770 F.2d 1401 (9th Cir. 1985) and Spaulding 
v. University of Wash., 740 F.2d 686 (9th Cir.), cert. denied, 469 U.S. 1036, 105 S. Ct. 
511 (1984). 

2 See Rothchild, Toward Comparable Worth: The Minnesota Experience, 2 YALE 
L. & Pot’y REv. 346, 348 (1984). See generally CoMPARABLE WorTH: ISSUES & ALTERNATIVES 
(Livernash ed. 1984); M. Gold, A DIALOGUE ON COMPARABLE WorTH (1983). 

3 See, e.g., New Mexico, Minnesota, Iowa, Washington, Idaho, Vermont, Florida. 
State legislatures that have recently considered proposed comparable worth legislation 
include Connecticut, Maryland, and California. See Weiler, The Wages of Sex: The Uses 
and Limits of Comparable Worth, 99 Harv. L. Rev. 1728, 1754 n.104 (1986). 

* See, e.g., MINN. STAT. ANN. §§ 43A.01, 43A.05, 43A.18 (West Supp. 1987); WAsH. 
Rev. Cope ANN. §§ 41.06.020, 41.06.150, 41.06.155, 28B.16.020, 28B.16.100, 28B.16.116 
(Supp. 1987); and Iowa Cope ANN. § 79.18 (West Supp. 1986), 1983 Iowa Acts 170, 1984 
Iowa Acts 1314, 1985 Iowa Acts 152. 

5 Minnesota’s Pay Equity Act requires equalization of wage disparities found in 
the job evaluation by collective bargaining. Minn. Stat. ANN. § 43A.18 (West Supp. 
1987). San Jose instituted comparable worth through collective bargaining after a strike 
by city employees. See Cook, Developments in Selected States, in COMPARABLE WORK AND 
Wace DIscrRIMINATION 267, 278 (H. Remick ed. 1984). 

® See, e.g., IDAHO CoDE §§ 67-5301 to -5304, -5309B, -5309C (1980 & Supp. 1987) 
and Nes. REv. Stat. §§ 81-1301, -1302, -1329 to -1341 (1981). 
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might respond to them. Section I introduces the concept of comparable 
worth. Section II assesses its legal status in the federal courts. The 
Note then summarizes and analyzes state activity on this issue as it 
relates to institutions of higher education. The Note concludes by 
examining practical and institutional problems that colleges and uni- 
versities may experience in implementing comparable worth at their 
institutions. 


I. DEFINITION AND DEVELOPMENT OF COMPARABLE WORTH 


Neither courts nor commentators have formulated a simple, unified 
definition of comparable worth; rather, each has defined it by focusing 
on a different aspect of the concept. One definition, for example, 
concentrates on occupational segregation and wage discrimination,’ 
while another focuses on job evaluation.* Comparable worth encom- 
passes all of these concepts. It would remedy the low wages most 
women earn working in occupations in which mostly women work. 
The overall concept is simple: under a comparable worth program, 
people who work within the same enterprise in jobs requiring compa- 
rable skill, responsibility, effort and working conditions would draw 
equal pay. The means—job evaluation—are more complex. Essentially, 





7 See Blumrosen, Wage Discrimination, Job Segregation & Title VII of the Civil 
Rights Act of 1964, 12 U. Micu. J.L. REF. 399 (1979), which first proposed the interde- 
pendent relationship between job segregation and wage discrimination and concluded 
that federal antidiscrimination laws should address the problem. See also Weeks & Organ, 
Educational Institutions & Comparable Worth: A Doctrine in Search of Application, 14 
J.L. & Epuc. 207, 209 (1986) (essence of comparable worth is compensation proportional 
to the intrinsic ‘‘worth’’ or ‘‘value’’ of jobs, as measured on some common scale); in 
Power v. Barry County, Mich., 539 F. Supp. 721 (W.D. Mich. 1982), the court states 
that the quintessential element common to al! definitions of comparable worth is 
that discrimination exists when workers of one sex in one job category are paid less than 

workers of the other sex in another job category and both categories are 

performing work that is not the same in content, but is of ‘‘comparable worth’’ 

to the employer in terms of value and necessity. 

Id. at 722. 

According to Professor Weiler, the notion of comparable worth posits that jobs 
predominantly filled by women become identified as ‘‘women’s work”’, and that: 
precisely on that account, these positions command a wage lower than that paid in an 

array of quite different occupations primarily filled by men and traditionally 

viewed as ‘‘male’’ jobs. From that comparable worth diagnosis of the gender 

gap there flows this legal prescription: if a single employer establishes and 

maintains such a disparity in the relative pay for distinctively ‘‘female’’ and 

‘‘male’’ jobs, one that it cannot support by corresponding differences in the 

value or worth of the jobs, the employer is guilty of a form of ‘‘sex-based wage 

discrimination.”’ 
Weiler, supra note 3, at 1730-31. 

® See Remick, Major Issues in a priori Applications, in COMPARABLE WORTH AND 
WacE DiIscRIMINATION 99 (H. Remick ed. 1984) (Although advising against forming a 
definition for a ‘‘politically loaded concept in the process of formation,’’ she defines the 
concept as ‘‘the application of a single, bias-free point factor job evaluation system within 
a given establishment, across job families, both to rank-order jobs and to set salaries.’’). 
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one assigns numerical values to important job characteristics and uses 
the resulting figures to equalize wage differences among positions of 
equivalent value. Thus, even if the workers in question perform dissim- 
ilar tasks, the evaluator establishes a consistent basis by which to set 
appropriate wages. 

Historians trace the origins of comparable worth to the War Labor 
Boards, created during the two World Wars as wartime measures. 
Women entered the work force at that time to fill jobs which men had 
vacated but which were necessary to the war effort.° In World War I 
the Board adopted a general order prohibiting the lowering of wages 
for women doing work equal to men within a single plant.’° During 
World War II, the Board heard several equal pay cases and issued 
adjustments to equalize salary rates paid to women." It ‘‘regularly 
examined the content of ‘women’s jobs’ to determine whether those 
jobs were being paid according to the requirement of the job and not 
according to the sex of the person performing the job.’’? Although the 
call for legislation to resolve wage inequity between the sexes gained 
momentum during this time,’* it took almost twenty years before Con- 
gress passed the Equal Pay Act in 1963"* and Title VII of the Civil 
Rights Act of 1964.15 

By the late 1970s, many women were dismayed to learn that, rather 
than narrowing, the wage gap between men’s and women’s wages had 


widened during the intervening years.** Current United States Labor 
Department statistics reveal that women who held full-time jobs in 1983 
received only about two-thirds as much as their male counterparts.’ 





® See Note, Comparable Worth: The Next Step Toward Pay Equity Under Title VII, 
62 DEN. U.L. REv. 417, 418-20 (1985). 

10 See id. at 418; ALDRICH & BUCHELE, THE ECONOMICS OF COMPARABLE WoRTH 14 
(1986). 

" The Board had the power to arbitrate and mediate disputes even though it was 
not a judicial or administrative entity. See Note, supra note 9, at 419 n.17. General Order 
16 issued by the Board in 1942 allowed but did not require equal pay and only applied 
within plants to women who replaced men in men’s jobs. See ALDRICH & Bu “HELE, supra 
note 10, at 22. 

Rothchild, supra note 2, at 346 n.2. 

13 See ALDRICH & BUCHELE, supra note 10, at 29 (first federal equal pay act proposed 
in 1946 and, between 1946 and 1953, seven states and Alaska passed some form of equal 
pay law). 

%* 29 U.S.C. § 206(d) (1982). Earlier versions of the Equal Pay Act incorporated 
language mandating equal pay for jobs of comparable value or skill. See ALDRICH & 
BUCHELE, supra note 10, at 29. 

18 42 U.S.C. § 2000e (1982). 

1® Female earnings reached a high of 64% of men’s earnings in 1956, then started 
their slide to a low of 58% in 1972, before moving up to 59-60% in the early 1980’s. 
See Weiler, supra note 3, at 1780 n.193. Over a larger time span, the ratio has remained 
remarkably steady. The 60% ratio has held, give or take 5%, since 1890. See Goldin, 
The Earnings Gap in Historical Perspective, in I U.S. CoMM’N ON Civit RiGHTs, COMPARABLE 
Worth: ISSUE FOR THE 80’s 3, 8-10 (1984). 

17 BUREAU OF LABOR Statistics, U.S. DEP’T OF LABOR, WOMEN AT Work: A CHARTBOOK, 
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Although some critics contest the reasons for the existence and the size 
of the wage gap, few dispute its existence. Even after taking into 
account such non-discriminatory factors as age, education, training, 
type of work performance, job history and absenteeism, an unexplained 
differential of ten to fifteen percent between wages paid to men and 
those paid to women remains.’*® Supporters of comparable worth argue 
that this differential results from our society’s historic devaluation of 
‘‘women’s work”’ and segregation of women into specific occupations.*® 

‘‘Sex segregation’’ in employment refers to any observed differences 
in the distribution of women and men across job categories.”° Although 
women today work in a greater variety of professional fields than in 
the past, and although the number of working women has risen, most 
women remain crowded into jobs occupied predominantly by other 
women.?! While some of these jobs developed from traditional family 





20-29 (1983). This wage disparity extends to colleges and universities as well. On the 
average female faculty members earn $4890 less a year than males. Chron. of Higher 
Educ., Nov. 25, 1981, at 8, col. 1. See also Koch, Salary Equity Issues in Higher 
Education: Where Do We Stand, AAHC BULLETIN 7 (1982) (‘‘Beyond doubt, discrimination 
against female faculty exists in the salary structures of many institutions of higher 
education.’’ Studies conducted of faculty in higher education generally, as well as in 
specific institutions and disciplines have all similarly concluded that: ‘‘men and women 
faculty of comparable qualifications, experience, productivity and academic discipline 
do not as a rule earn equal salaries. Most estimates suggest that the penalty for being 
female, per se, is between $1000 and $3000 for each faculty position per year.’’). 

%* See Note, supra note 9, at 417; Weiler, supra note 3, at 1784. Professor Weiler 
comments: 

If we take into consideration all these factors that should and do influence earnings— 
the hours of work on the job, the length of experience in the labor force, and 

the location, hazards, and other conditions of work—then the maximum level 

of wage gap to be explained by sex discrimination, and which might thereby 

be closed by a comparable worth strategy, is on the order of ten to fifteen per 

cent. 
Id. 

1 See Note, supra note 9, at 417. 

20 COMMITTEE ON WOMEN’S EMPLOYMENT AND RELATED SOCIAL IssuES, COMM’N ON 
BEHAVIORAL AND SOCIAL SCIENCES AND EpuC., NAT’L RESEARCH COUNCIL, WOMEN’S WoRK, 
MEN’s Work: SEX SEGREGATION ON THE JoB 17 (B. Reskin & H. Hartman eds. 1986) 
[hereinafter WoMEN’s Work]. 

21 In 1980, 48% of all women worked in occupations that were at least 80% female. 
These occupations include clerical operations (bank tellers, bookkeepers, secretaries, 
typists, and telephone operators) and service occupations (chambermaids, waitresses, 
practical nurses, child care workers, hair dressers, and private household workers), as 
well as operations in apparel manufacturing. WoMEN’s Work, supra note 20, at 20. In 
1982, 99% of all secretaries, 96% of all nurses and 82% of all elementary school teachers 
were women. Note, supra note 9, at 417 (citing WOMEN’s BurREAU, U.S Dep’T oF LaBor, 
FACTS ON WOMEN WorKERS 8-10 (1984)). 

Men are even more likely to work in occupations dominated by members of their 
own sex: in 1980, 71% worked in jobs that were at least 80% male, such as scientific, 
technical and professional occupations, skilled crafts, operatives and laborers. WOMEN’S 
Work, supra note 20, at 20. 

Moreover, measures of segregation based on detailed occupation categories under- 
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roles, others, once dominated by men, such as bank teller, telephone 
operator, and school teacher, have become women’s jobs.?2 However 
the occupations became female-dominated, workers in them generally 
earn low pay, have limited promotion opportunities, enter the job 
already possessing the skills required, and receive vicarious rather than 
direct non-economic rewards.?* Moreover, the societal sex-typing of an 
occupation impedes one sex from entering a job occupied by the other. 
Thus, although recent legislation may encourage women to seek non- 
traditional jobs, such factors as socialization, cultural pressures and the 
legacy of legal barriers often discourage women from entering men’s 
occupations.** As a result, women still dominate the occupational 
categories they dominated at the turn of the century.” 

The notion of comparable worth was rediscovered and developed 
to solve this ‘Catch 22’’ women face in the work force.2* Conceived as 





estimate the actual levels of segregation in employment because they do not measure the 
segregation of the sexes at the level of the firm or establishment. Sex segregation occurs 
within an occupation when the sexes work in the same occupation but at different ranks 
within a single firm. For example, among assemblers and machine tool operators in the 
motor vehicle parts industry, women were found disproportionately concentrated in the 
lowest paid class. Id. 

22 See Blumrosen, supra note 7, at 406-08; Gasaway, Comparable Worth: A Post- 
Gunther Overview, 69 Gro. L.J. 1123, 1127 (1981). 

23 See Gasaway, supra note 22, at 1126-27. 

24 Id. at 1127. See WoMEN’s Work, supra note 20, at 81. Of course, factors such as 
socialization and cultural pressures work in the reverse as well, hindering men from 
entering non-traditional fields. 

These efforts may not in themselves bring about the integration necessary to end 
sex-based wage disparities. In 1981, the index of occupational segregation by sex was 
62, indicating that more than 60% of all women or men would have to move to 
occupations dominated by the opposite sex to eliminate occupational segregation. Id. at 
35. 

The problem encompasses both job segregation and wage discrimination. They are 
not 

separate problems but rather are intimately related. Wherever thers is job segrega- 

tion, the same forces which determine that certain jobs or job categories will be 

reserved for women or minorities also and simultaneously determine that the 
economic value of these jobs is less than if they were ‘‘white’’ or ‘‘male’’ jobs. 

Thus those women and minorities who are channelled into segregated jobs are 

not only deprived of initial hiring opportunities, but are also paid wages for 

the jobs that they get which are discriminatorily depressed. 

Blumrosen, supra note 7, at 401. 

28 See Gasaway, supra note 22, at 1128. While the sex segregation index dropped 
more during the 1970’s than during any previous decade, projections for 1990 suggest a 
slower rate of change throughout the 1980’s. WoMEN’s Work, supra note 20, at 36. 

28 See generally Blumrosen, supra note 7. But see Nelson, Opton & Wilson, Wage 
Discrimination and the ‘‘Comparable Worth’’ Theory in Perspective, 13 U. Micu. J.L. 
REF. 231 (1980). 

Comparable worth did not arise solely from the women’s movement. It also has 
roots in the civil service reforms that swept federal and state governments during the 
70’s. During this period, ‘‘public personnel systems came under increasing pressure to 
reconcile the often opposing demands of strengthening merit hiring, affirmative action 
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broader than the equal pay for equal work standard embodied in the 
federal Equal Pay Act,?” the theory addresses the general problem of 
wage disparities within the context of sexual segregation of jobs. That 
is, our society undervalues certain occupations as ‘‘women’s work’’ at 
the same time it channels women into these low-paying jobs. Under 
comparable worth theory, employers would pay workers on the basis 
of their value to that employer as assessed under a job evaluation plan. 
In essence, comparable worth attempts to compare the intrinsic value 
of unlike jobs by focusing on the content of the job rather than on the 
sex of the individual doing it.”* 

Critics challenge the validity of comparable worth on three basic 
levels: the problem it was designed to correct, the means taken to 
implement it and the effects of implementation. Opponents argue first 
that the problem does not exist; the wage gap results from non- 
discriminatory factors such as sociological predispositions and inter- 
rupted participation in the labor force.2® Another argument faults job 
evaluation as providing no objective basis for comparing jobs.*° Finally, 
critics argue that implementation of comparable worth will impair the 
free market.*1 

Institutions of higher education have often found themselves subject 
to comparable worth challenges.*? This is understandable because they 
typically employ a large labor force including many women on both 
academic and non-academic staffs. Since the first and probably most 
prominent challenges involving comparable worth occurred in the courts, 
this Note next explores the current legal status of the doctrine. 


II. LEGAL STATUS OF THE COMPARABLE WORTH DOCTRINE 


In the absence of specific comparable worth legislation, advocates 
began litigating the theory under federal employment discrimination 





and pro-union policies while providing a sophisticated managerial elite to serve without 
partisan bias.’’ Nelson, Comparable Worth: A Brief Review of History, Practice & Theory 
(Book Review), 69 MINN. L. REv. 1199, 1208 (1985). 

27 The federal Equal Pay Act applies only when workers perform equal or substan- 
tially equal work. 42 U.S.C. §206(d) (1982). Congress adopted this limiting language to 
mean that the character of the jobs performed by the employees should be very much 
like or closely related to each other. 109 Conc. REC. 9197-98 (daily ed. May 23, 1963) 
(remarks of Rep. Goodell); see also 1963 U.S. CopE Conc. & ADMIN. News, 88th Cong. 
687-92. 


28 See Gasaway, supra note 22, at 1124. See also supra note 8 and accompanying 
text. 

28 See U.S. COMM’N ON CiviL RIGHTS, FINDINGS AND RECOMMENDATIONS 70 (Apr. 11, 
1985); Brown, Baumann & Melnick, Equal Pay for Jobs of Comparable Worth: An Analysis 
of the Rhetoric, 21 Harv. C.R.-C.L. L. Rev. 127, 134 (1986) [hereinafter Brown]. See 
generally Weiler, supra note 3, 1780-93. 

3° See Brown, supra note 29, at 138-40; infra notes 152-53 and accompanying text. 

31 See Brown, supra note 29, at 140-42. 

% Some of the first cases arguing the comparable worth theory involved the 
university setting. See, e.g., Christiansen v. Iowa, 563 F.2d 353 (8th Cir. 1977) (Northern 
Iowa University). In 1982 employees at Yale University went on strike to obtain com- 
parable worth benefits. 
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law. In 1963, Congress adopted the Equal Pay Act (EPA), the first 
federal law to outlaw sex discrimination in employment compensation. 
Narrowly drawn, the EPA forbids pay differences by sex in jobs that 
are equal or substantially equal.** The employee makes a prima facie 
case under the Act by establishing that two workers of the opposite 
sex in the same establishment receive unequal pay for equal work.** To 
avoid liability, an employer must then justify the wage differentials 
under one of the four affirmative defenses created by Congress.** 

In the following year, Congress passed Title VII of the Civil Rights 
Act of 1964, which makes it illegal for an employer ‘‘to discriminate 
against any individual with respect to his compensation, terms, con- 
ditions, or privileges of employment, because of such individual’s.. . 
sex... .’’56 Title VII forbids employment discrimination more broadly 
and more comprehensively than the EPA, which applies only to wage 
differentials between the sexes. Moreover, it proscribes facially neutral 
practices that have discriminatory effect, as well as overt discriminatory 
practices, in order to achieve its purpose.°’ 

Because the EPA imposes strict liability on violators and requires 
only that a plaintiff show receipt of unequal pay for performance of 





33 29 U.S.C. § 206(d)(1) (1982). See also Stacy, Handling Faculty Claims of Sex 
Discrimination in Pay, 9 EMPLOYEE REL. L.J. 348, 350 (1983). 

In practice courts have permitted some flexibility in the ‘‘equal work’’ standard by 
interpreting it to mean ‘‘substantially equal’’ rather than ‘‘identical’’. Courts have equated, 
for example, the jobs of nurses’ aid and orderly, of seamstress and tailor, and of female 
and male ‘‘selector-packers.’’ They have found sex discrimination within the pairs despite 
marginal differences in the tasks performed. See Weiler, supra note 3, at 1733. 

34 29 U.S.C. § 206(d)(1) (1982); see Note, supra note 9, at 420-22. The plaintiff 
must demonstrate the similarity of work through four elements: equal skill, effort, 
responsibility and performance under the same working conditions. 29 U.S.C. § 206(d)(1) 
(1982). 

35 A defendant must show: wages set pursuant to a seniority system, a merit system, 
a system measuring quality of production, or finally, any system whereby wage differential 
is based on ‘‘any factor other than sex’’. 29 U.S.C. § 206(d)(1) (1982). 

%® 42 U.S.C. § 2000e-2(a) (1982). 

37 See Griggs v. Duke Power Co., 401 U.S. 424, 431, 91 S. Ct. 849, 853 (1971) 
(employer’s requirement of high school diploma or passage of employment test discrim- 
inatory if not related to job performance). A plaintiff may establish a violation of Title 
VII upon either a disparate impact or a disparate treatment theory of discrimination. A 
disparate treatment case involves a situation in which an employer treats an individual 
protected by Title VII differently simply because of that person’s race, religion, national 
origin or sex. See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802, 93 S. Ct. 1817, 
1824 (1973) (establishing elements of prima facie case). The individual must prove 
discriminatory intent, but such intent can be inferred from circumstantial evidence. 
International Bhd. of Teamsters v. United States, 431 U.S. 324, 335 n.15, 97 S. Ct. 1843, 
1854 n.15 (1977). 

A claimant establishes a sex discrimination claim under the disparate impact theory 
by showing that a facially neutral employment practice, not justified by business necessity, 
has a disproportionately adverse impact upon women. See Dothard v. Rawlinson, 433 
U.S. 321, 328-29, 97 S. Ct. 2720, 2726-27 (1977). Under this theory, a plaintiff need not 
prove that the employer intended to discriminate. International Bhd., 431 U.S. at 335 
n.15, 97 S. Ct. at 1854 n.15. 
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equal work, individual plaintiffs will usually find it easier to make out 
a prima facie case under the EPA.** However, because a plaintiff must 
also establish that she works in a position equal or ‘‘substantially’’ 
equal to her male counterpart, fewer women will find the remedy 
available to them, given the high level of occupational segregation 
presently existing in the United States labor market.*° Because of this 
fact, proponents of pay equity have argued that courts’ interpretation 
of the EPA inadequately remedies sex-based wage discrimination.*° 
Therefore, many of these proponents looked to Title VII to create a 
legally cognizable claim to rectify the income discrepancies between 
the sexes by incorporating comparable worth. However, differing inter- 
pretations among lower courts of the Bennett Amendment, an amend- 
ment to Title VII, emerged as an obstacle.** 





38 See Stacy, supra note 33, at 350. 

3° These legal limitations in the EPA meant that even perfect compliance with the 
law could have achieved only a small decrease in the gender gap, because as early as 
the 1960’s, there was relatively little aggregate pay disparity between men and women 
employed in the same job by the same firm. See Weiler, supra note 3, at 1733; see also 
supra notes 20-25 and accompanying text. 

4° See Weeks & Organ, supra note 7, at 225. Plaintiffs suing higher educational 
institutions in cases arguing the EPA have faced difficulties persuading courts to compare 
employees’ jobs, particularly in cases involving faculty. Courts have found the statutory 
element of skill particularly difficult to apply because of the variety and specialization 
of skills university faculty possess. For example, the district court in Melanson v. Rantoul, 
536 F. Supp. 271 (D.R.I. 1982), would only compare sexual disparity in pay among 
professors with the same terminal degree who taught introductory material to freshmen. 
Additionally, it found that the institution fixed all faculty salaries using an amorphous 
standard. Id. at 287. The district court in Keyes v. Lenoir Rhyne College, 15 Fair Empl. 
Prac. Cas. (BNA) 914 (W.D.N.C. 1976), expressed doubt as to the ability and wisdom of 
a court comparing faculty jobs. In that case, the court found that even if the College did 
pay differently, it satisfied the statute’s merit system exemption. Id. at 924. See also 
Stacy, supra note 33, at 350. 

Only one EPA decision has allowed comparison of professors across disciplines, 
reasoning that they are common occupations, teaching the same student body, under the 
same dean of faculty and subject to the same salary scale. Brock v. Georgia Southwestern 
College, 765 F.2d 1026 (11th Cir. 1985). The district court compared each of six women 
claimants with one or more male comparators. The plaintiffs and comparators taught 
within the same academic division, taught students at approximately the same level and 
had approximately the same course loads. Id. at 1033. Finding substantial equality in 
the positions, the court found that defendants violated the EPA by paying female faculty 
members less than males. Id. at 1029. The court further rejected the defendant’s affirmative 
defenses: the merit system failed to qualify as such because of its unsystematic and 
informal operation. Id. The Eleventh Circuit affirmed the district court’s decision. The 
case represents the exception, however. In most cases, an institution will successfully 
justify pay differences as a merit or seniority system. See, e.g., EEOC v. Cleveland State 
Univ., 28 Fair Empl. Prac. Cas. (BNA) 1783, 1794 (N.D. Ohio 1982). 

Furthermore, courts appear to be more demanding of ‘‘white-collar’’ complainants 
than ‘‘blue-collar’’ and have expressed their unwillingness to second-guess the relative 
value of faculty members. Reasons given include the difficulty of comparing esoteric 
specializations, a reluctance to impinge on academic freedom and the spector of opening 
the flood gates of litigation. See Stacy, supra note 33, at 348; Koch, supra note 17, at 
9. 


* Senator Bennett offered the amendment during Congressional passage of Title 
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The U.S. Supreme Court resolved the conflict in County of Wash- 
ington v. Gunther,*? holding that the Bennett Amendment incorporates 
the EPA’s affirmative defenses but not its equal work standard. Thus 
the Court allowed female prison guards to prove, under Title VII, that 
they received lower pay than their male guard counterparts because of 
intentional sex discrimination even though they did not satisfy the 
equal work standard of the Equal Pay Act.** This case presented a 
narrow question, whether the Bennett Amendment would preclude the 
claimants from proving that their employer intentionally discriminated 
against them because of their sex by paying them less than their male 
counterparts even though their jobs were not substantially equal. The 
Court specifically stated that the case did not present a claim based on 
the concept of ‘‘comparable worth’’.** The Court defined comparable 
worth as a claim for ‘‘increased compensation based on the basis of a 
comparison of the intrinsic worth or difficulty of their job with that of 
other jobs in the same organization or community.’’*® The Court de- 
clined, however, to outline the contours of lawsuits challenging sex 
discrimination in compensation under Title VII.‘ 

A few lower federal courts and some commentators have interpreted 
the opinion as opening the door to claims of comparable worth under 
limited circumstances.*’? The courts in these post-Gunther cases find a 
Title VII violation when plaintiffs prove intentional discrimination, but 


they will not find intent from wage disparity alone. Thus, courts have 
found intent when a plaintiff shows that a comparable worth study 
existed before litigation and defendants deliberately left it unimple- 





VII to respond to concerns about conformity between Title VII and the EPA and to resolve 

any anticipated conflict between the two laws. The Bennett Amendment states: 

It shall not be an unlawful employment practice under this subchapter for any employer 
to differentiate upon the basis of sex in determining the amount of the wages 

or compensation paid or to be paid to employees of such employer if such 

differentiation is authorized by the provisions of Section 206(d) of Title 29 [the 

Equal Pay Act]. 

42 U.S.C. § 2000e-2(h) (1982). The dispute focused on the meaning of ‘‘authorized’’ in 
the amendment. Under one theory, ‘‘authorized”’ incorporated only the four affirmative 
defenses of the EPA into Title VII; under the other, ‘‘authorized’’ incorporated the prima 
facie elements of the EPA, including the equal work requirement, as well as the affirmative 
defenses. See Note, supra note 9, at 423. 

* 452 U.S. 161, 101 S. Ct. 2242 (1981). 

43 Id. at 166, 101 S. Ct. at 2246. The district court found that the female prison 
guard jobs were not ‘‘substantially equal’’ to those of the male guards, and that plaintiffs 
were not therefore entitled to equal pay. The appellate court affirmed, and plaintiffs did 
not appeal this issue to the Supreme Court. Id. at 165, 101 S. Ct. at 2245-46. 

“ Id. at 166, 101 S. Ct. at 2246. 

Id. 

4 Id. at 181, 101 S. Ct. at 2254. 

*” These courts have included: Heagney v. University of Wash., 642 F.2d 1157 (9th 
Cir. 1981); Melani v. Board of Higher Educ. of the City of N.Y., 561 F. Supp. 769 


(S.D.N.Y. 1983); Taylor v. Charley Bros. Co., 25 Fair Empl. Prac. Cas. (BNA) 602 (W.D. 
Pa. 1981). 
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mented.** Likewise, courts have rejected wage discrimination claims 
that require them to assess job values, as w 2ll as claims which fail to 
demonstrate defendants’ intent to pay lower wages because of plaintiffs’ 
sex.* 

Where an employer has conducted a comparable worth study, 
several post-Gunther cases have expected the firm to implement it. The 
Fifth Circuit Court of Appeals found that the University of Houston 
discriminated against female administrative and professional staff in 
the University’s academic division.*° The plaintiffs invoked a pay plan 
formulated by the University which recommended minimum salaries 
based on the value of positions. The University paid twenty-one of the 
sixty-eight employees studied less than the minimum for the level in 
which their job fell. Reversing the trial court’s dismissal of the em- 
ployees claim, the court remanded it for further proceedings. Eighteen 
of these twenty-one employees were women and they prevailed in their 
subsequent Title VII suit.™ 

In another case, Melani v. Board of Higher Education of the City 
of New York, plaintiffs charged the Board with sex discrimination in 
its employment practices and relied almost exclusively on a series of 
statistical studies of the CUNY instructional staff to prove their disparate 
treatment case.*? Although not a ‘‘comparable worth’’ study, the statis- 
tics measured the average salary differential between men and women 
using a number of factors in a multiple regression analysis.** The court 





4 See, e.g., Wilkins v. University of Houston, 654 F.2d 388 (5th Cir. Unit A Aug. 
1981), vacated on other grounds, 459 U.S. 809, 103 S. Ct. 34 (1982); see also Rothchild, 
supra note 2, at 350-51; see also Brown, supra note 29, at 127; Koch, supra note 17, at 
11. 

4 See, e.g., Plemer v. Parsons-Gilbane, 713 F.2d 1127, 1134 (5th Cir. 1983); 
Spaulding v. University of Wash., 740 F.2d 686, 700 (9th Cir.), cert. denied, 469 U.S. 
1036, 105 S. Ct. 511 (1984); see also Weiler, supra note 3, at 1747: 

[Cjourts have refused to accept that the objective disparity between the relative value 
and the actual wages paid for male and female jobs is sufficient in itself to 
justify a holding that the employer is guilty of sex discrimination. This judicial 
reluctance has appeared even in cases involving close families of jobs, such as 
nursing and law faculties of the University of Washington, the public health 
nurses and sanitarians working for the City of Madison, and the social workers 
and psychologists employed by the State of New York. 
8° Wilkins v. University of Houston, 654 F.2d 388, 405-07 (5th Cir. Unit A Aug. 

1981), vacated on other grounds, 459 U.S. 809, 103 S. Ct. 34 (1982). 

51 Id. at 410. In contrast, the plaintiffs did not succeed in their faculty compensation 
claim. Without a similar university pay plan to support their claim, plaintiffs relied 
entirely on statistics. Finding that their statistical evidence failed to take into account 
the numerous factors influencing salary and that the multiple regression analysis con- 
ducted raised fundamental reliability questions, the court determined that the plaintiffs 
failed to prove their claim. Id. at 401-05. 

82 561 F. Supp. 769, 773 (S.D.N.Y. 1983). A plaintiff may establish a violation of 
Title VII under either a disparate treatment or disparate impact theory of discrimination. 
See supra, note 37. 

53 Multiple regression analysis permits the calculation of the effect of a variety of 
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found that plaintiffs produced statistically significant evidence that 
women hired as CUNY instructional staff since 1972 received substan- 
tially lower salaries than similarly qualified men and thus established 
a prima facie case of sex-based salary discrimination. Since the defen- 
dants failed to rebut plaintiffs’ case, the court ruled in plaintiffs’ favor.®® 

However, in Spaulding v. University of Washington,** the Ninth 
Circuit Court of Appeals dealt a blow to comparable worth as an 
independent legal theory. In Spaulding, the nursing faculty of the 
University of Washington’s Nursing School attempted to establish a sex 
discrimination claim by comparing their jobs with faculty jobs in other 
schools of the University,*” but did not compare jobs under a comparable 
worth study or even a multiple regression model. Instead, they used a 
matching technique.** Unlike the Melani court, which allowed plaintiffs 
to rely exclusively on statistical evidence to demonstrate an employer’s 
discriminatory motive, the Ninth Circuit only permitted plaintiffs to 
present their statistical proof of employee wage disparities as circum- 
stantial evidence supporting the inference of discriminatory motive.* 
Such evidence alone would not suffice to establish a prima facie case 
of disparate treatment under Title VII because plaintiffs could show 
wage disparity between jobs that were only similar.“ The Spaulding 
court interpreted Gunther to require that plaintiffs who seek to base a 
prima facie case only on comparisons of work performed prove sub- 


stantial equality between compared jobs.* Since plaintiffs could not 
show this substantial equality, they presented insufficient evidence of 
discriminatory motive and thus failed to make a prima facie disparate 
treatment case.® 

Furthermore, the court found that the nursing faculty failed in their 
discriminatory impact claim under Title VII. Relying on considerations 
of ‘‘precedent, prudence and judicial competence,’’ the court held that 





factors called independent variables on a particular result called the dependent variable. 
The technique can measure the average salary differential, if any, between men and 
women while controlling for or factoring out the effects of other characteristics which 
may lead to differences in compensation. Melani, 561 F. Supp. at 774. 

Id. at 777, 781. 

Id. at 781-82. 

740 F.2d 686 (9th Cir.), cert. denied, 469 U.S. 1036, 105 S. Ct. 511 (1984). 

Id. at 696. These included health services, social work, architecture, urban 
planning, environmental health, speech and hearing, rehabilitative medicine and phar- 
macy practice. Id. 

88 Id. at 704. The plaintiffs’ experts matched nursing faculty members with a 
selection of comparable faculty members in other departments and compared salaries. 
The court criticized the plaintiffs’ statistical presentation rather harshly as ignoring 
essential factors such as job experience prior to University employment and as developing 
a data base from inaccurate records. Id. 

8° Id. 

8 Id. at 704. 

& Id. at 700. 

e Id. 








480 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 3 


plaintiffs who make a ‘‘broad-ranging sex-based claim of wage discrim- 
ination, based on comparable worth’’ cannot use the disparate impact 
model.® Thus, after Spaulding, a plaintiff bringing a sex-based wage 
discrimination claim under Title VII in the Ninth Circuit, could use 
statistics showing disparity in different but comparable jobs only as 
partial proof of intentional discrimination under a disparate treatment 
theory. 

The Ninth Circuit continued its inquiry into what evidence will 
establish a Title VII sex discrimination claim based on wages for 
different work in American Federation of State, County and Municipal 
Employees v. State of Washington (AFSCME).* AFSCME involved a 
series of comparable worth studies of state employees conducted by the 
State of Washington. The court held that ‘‘comparable worth statistics 
alone are insufficient to establish the requisite inference of discrimi- 
natory motive’’ necessary to establish a disparate treatment case.® 
Moreover, allegations of ‘‘isolated incidents’’ of intentional discrimi- 
nation were not enough to convert the case into one of wage discrim- 
ination across different jobs.* Therefore, plaintiffs also failed to establish 
a violation of Title VII under a disparate treatment theory. ‘‘Absent a 
showing of discriminatory motive, which has not been made here, the 
law does not permit the federal courts to interfere in the market-based 
system for the compensation of Washington’s employees.’’®’ 

The Seventh Circuit recently reached a similar decision in American 
Nurses’ Association v. State of Illinois, which also used a comparable 
worth study as proof of wage discrimination.** Here, two nurses’ as- 
sociations and several individual nurses charged that the State violated 
Title VII by classifying and compensating state employees on the basis 
of sex.® They relied on a ‘“‘comparable worth’’ study, commissioned 
but not implemented by the State, which demonstrated a pay disparity 
between jobs held predominantly by men and jobs held predominantly 
by women. Reversing the trial court’s dismissal, the court found that 
the complaint charged intentional discrimination of the sort made 
actionable by Gunther.” It stated, however, that the plaintiffs could not 
infer intentional discrimination from the State’s failure to eliminate 
wage disparity shown in a comparable worth report.”! Therefore, al- 





83 Id. at 705, 706. 

* 770 F.2d 1401 (9th Cir. 1985). See Rothchild, supra note 2, at 351-52. 

8° 770 F.2d at 1407. 

86 Id. at 1407-08. 

67 Id. at 1408. It further held that AFSCME failed to establish liability under a 
disparate impact theory in arguing that Washington’s practice of setting wages using 
prevailing market rates has an adverse impact on women. Id. at 1405. 

% 783 F.2d 716 (7th Cir. 1986). 

8° Id. at 718. 

7 Id. at 728-29. 

71 Id. at 722. Judge Posner placed rather severe limits on the plaintiffs’ use of the 
comparable worth study to prove intentional discrimination. The plaintiffs must show 
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though the plaintiffs survived a motion to dismiss, they have, in the 
court’s own words, ‘‘a tough road to hoe’’ to prove the requisite 
discriminatory motive.” 

The judiciary’s reluctance to engage in subjective analysis of the 
worth of jobs and its increasingly demanding requirement of proof that 
the defendant intended salary discrimination has shifted much of the 
focus of the comparable worth debate.”? As litigation has proved in- 
creasingly difficult, advocates have sought remedial legislation. Public 
colleges and universities have certainly felt and will increasingly feel 
the impact of this movement.” 


III. STATE LEGISLATIVE ACTIVITY AND ITs IMPACT ON COLLEGES AND 
UNIVERSITIES 


Several arguments favor the legislative arena for restructuring the 
compensation system to implement wage equality in the form of com- 
parable worth. First, in its role as a model employer, the government 
would serve as an appropriate forum to lead wage equity remedies.’5 
Some argue thet government and not private employers should bear 
the burden of equalizing pervasive undervaluation of certain jobs.”® 
Moreover, since the legislative branch allocates funds and sets govern- 
ment employee salaries, it can more appropriately institute these 


changes.”” A third argument recognizes that municipal and state gov- 
ernments comprise a significant segment of the ‘‘market’’ for labor. By 
adjusting salaries of government employees, the government acts as a 
price leader indirectly influencing the wage structures of private sector 
employers who set wages based on the prevailing market rates.”* This 
approach allows the market to freely operate and avoids the ‘‘standard- 





more than employer’s knowledge of the disparity; they must demonstrate that the failure 
to act was ‘‘motivated at least in part by a desire to benefit men at the expense of 
women.”’ Id. That is, plaintiffs must prove that Illinois intentionally discriminated against 
women employees by overpaying workers in predominantly male jobs because most of 
the workers are male. Id. 

72 Id. at 730. 

73 See, e.g., AFSCME, 770 F.2d at 1408; American Nurses, 783 F.2d at 722; 
American Fed’n of State, County and Mun. Employees v. County of Nassau, 609 F. 
Supp. 695, 708 (E.D.N.Y. 1985) (‘‘The courts understandably have been reluctant to 
entertain pure comparable worth claims because, to evaluate such claims, a court would 
have to make essentially subjective assessments of relative value of differing positions, 
without clear evidence as to how the employer itself valued those jobs.’’). See Weeks & 
Organ, supra note 7, at 226; Rothchild, supra note 2, at 352; see also Note, The Future 
of Comparable Worth: Looking in New Directions, 37 Syracuse L. REv. 1189, 1207-08 
(1987). 

74 See Weeks & Organ, supra note 7, at 227-28. 

See Rothchild, supra note 2, at 352. 

See Weeks & Organ, supra note 7, at 226 n.127. 

See Van Patten, The Enigma of the ERA, 30 S.D.L. REv. 8, 49 (1984). 
See Weeks & Organ, supra note 7, at 226 n.127. 
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less supervision’’ of the compensation schemes feared by the courts.” 

Institutions of higher education will remain particularly susceptible 
to comparable worth activity.°° They typically employ a large labor 
force in a variety of tasks, including many women on academic and 
nonacademic staffs. Faculty, clerical and administrative groups have 
all challenged university wage policies.*’ Because of the practical and 
policy issues discussed above,®? these challenges will take place in- 
creasingly at the state level. Several states have already begun to 
implement comparable worth into their salary structures and a number 
have instituted systematic job evaluations as a prelude to such action.* 
Nearly all these states include some public college and university 
employees in their activities. 

Legislation involving comparable worth falls into several categories: 
(1) laws that outlaw sex-based discrimination in wages by private and 
public employers under the form of equal pay acts and fair employment 
practice laws; (2) laws that broadly prohibit sex discrimination such as 
state equal rights amendments; (3) civil service laws governing wage- 
setting practices and policies for particular groups of public employees; 
(4) laws and regulations governing the employment policies and prac- 
tices of private employers who contract with the government; and (5) 
laws on collective bargaining.** Consistent with the thrust of this Note, 
this section focuses upon the first three categories. 


A. Equal Pay Acts and Fair Employment Practice Laws 


The equal pay movement in the United States began twenty-four 
years before Congress adopted the federal Equal Pay Act in 1963.* 
Although Congress incorporated into the Act ‘‘equal work’’ language 
rather than the initially proposed ‘‘comparable work’’ standard,®** many 
states included specific comparable worth language or other broader 
language in their own equal pay acts.®*’ Eight states adopted language 





7° American Nurses’ Ass’n v. State of Ill., 606 F. Supp. 1313, 1318 (N.D. Ill. 1985), 
rev'd, 783 F.2d 716 (7th Cir. 1986). 

© See Weeks & Organ, supra note 7, at 227. 

1 See, e.g., Brock v. Georgia Southwestern College, 765 F.2d 1026 (11th Cir. 1985) 
(faculty); Spaulding v. University of Wash., 740 F.2d 686 (9th Cir.) (faculty), cert. denied, 
469 U.S. 1036, 105 S. Ct. 511 (1984); Wilkins v. University of Houston, 654 F.2d 388 
(5th Cir. Unit A Aug. 1981) (faculty, administrative and professional staff), vacated on 
other grounds, 459 U.S. 809, 103 S. Ct. 34 (1982); Heagney v. University of Wash., 642 
F.2d 1157 (9th Cir. 1981) (faculty); Melani v. Board of Higher Educ. of City of N.Y., 561 
F. Supp. 769 (S.D.N.Y. 1983) (instructional staff). 

8 See supra notes 47-74 and accompanying text. 

83 See Weiler, supra note 3, at 1754 n.104. 

8 See Dean, Roberts & Boone, Comparable Worth Under Various Federal and State 
Laws, in COMPARABLE WORTH AND WAGE DISCRIMINATION 238 (H. Remick ed. 1984) [here- 
inafter Dean]; see also infra notes 203-206 (collective bargaining). 

85 Id. at 240. 

® See supra note 27; ALDRICH, supra note 10, at 29-30. 

8” See infra note 90 for a list of these states; see also ALDRICH, supra note 10, at 
30; Dean, supra note 84, at 240. 
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identical to the federal Equal Pay Act’s narrow standard,® which federal 
courts have interpreted as applying only to jobs ‘‘equal’’ or ‘‘substan- 
tially equal’’.” Fifteen states, using language such as ‘‘comparable 
work’’ or ‘‘work of comparable character,’’ allow comparisons between 
jobs.°° The remaining states which have passed such acts have statutes 
which vary widely, some using language similar to the federal law, 
and others using broader language.” 

All thirty-nine state equal pay acts cover private and public sector 
employers and employees.” In fact, federal law explicitly authorizes 
the states to adopt standards prohibiting sex-based wage discrimination 
broader than those specified in the federal law.** A few state equal pay 
acts disallow claims if the federal law provides a remedy.** However, 
a litigant alleging a ‘‘comparable worth’’ fact situation would not face 
dismissal of a state claim since the federal Equal Pay Act clearly does 
not provide a remedy for this type of case. 





8° FLa. Stat. ANN. § 448.07 (West 1981) (a 1973 law, Fia. Stat. ANN. § 724.06 
(West 1981) requires ‘‘equal pay for equal services’’); IND. CopE ANN. § 22-2-2-4 (West 
1981 & Supp. 1987); KAN. STAT. ANN. § 44-1205 (1986); Minn. STAT. ANN. § 181.67 (West 
Supp. 1987); Nev. Rev. Stat. § 608.017 (Michie 1986); Onto Rev. Cope ANN. § 4111.17 
(Anderson 1980); Pa. Stat. ANN. tit. 43, § 336.3 (Purdon Supp. 1987); and Va. CopDE 
ANN. § 40.1-28.6 (1986). 

8° See supra notes 33-35 and accompanying text. 

9 ALASKA STAT. § 18.80.010 (repealed in 1980 and identical language added to 
Alaska’s fair employment practice law); ARK. Stat. ANN. § 81-624 (1976) (another statute, 
§ 81-333, requires ‘‘equal compensation for equal services’’); Geo. CopE ANN. § 54-100 
(Harrison 1882 & Supp. 1987); IDAHO CoDE § 44-1702(1) (1987); Ky. Rev. Stat. ANN. § 
337.423(1) (Baldwin 1986); ME. Rev. STAT. ANN. tit. 26, § 628 (Supp. 1986); Mp. ANN. 
Cope art. 100, § 55A (1985); Mass. Gen. Laws ANN. ch. 149, § 105A (Law. Co-op 1976 
& Supp. 1987); Nes. Rev. Stat. § 48-1219 (1984); N.D. Cent. CopE § 34-06.1-03 (1980); 
Oxia. Stat. ANN. tit. 40, § 198.1 (West 1986); Or. Rev. Stat. § 652.220 (1983); S.D. 
CopirieD Laws ANN. § 60-12-15 (1978); TENN. CODE ANN. § 50-2-202 (1983); W. Va. CoDE 
§ 21-5B-3 (1985). 

® Ariz. Rev. StaT. ANN. § 23.341 (1983); CaL. LaB. CoDE § 1197.5 (West Supp. 
1987); Coto. Rev. Stat. § 8-5-102 (1986); Conn. GEN. STAT. ANN. § 31-75 (West 1987); 
Haw. Rev. Stat. § 387-4 (1985); Int. ANN. Stat. ch. 48, para. 4a (Smith-Hurd 1986); 
Micu. Stat. ANN. § 28.824 (Callahan 1982); Mo. ANN. StaT. § 290.400 (Vernon 1965 & 
Supp. 1987); Mont. CopE ANN. § 39-3-104 (1987); N.H. Rev. Stat. ANN. § 275.37 (1987); 
N.J. Stat. ANN. § 34:11-56.2 (West 1965); N.Y. Las. Law § 194 (McKinney 1986); R.I. 
GEN. Laws § 28-6-17 (1986); Tex. Rev. Civ. Stat. ANN. art. 6825 (1960); WasH. REv. CoDE 
ANN. § 49.12.175 (1962); Wyo. Stat. § 27-4-302 (1987). 

Eleven states have no equal pay law: Alabama, Delaware, Iowa, Louisiana, Missis- 
sippi, New Mexico, North Carolina, South Carolina, Utah, Vermont, and Wisconsin. 

% See Dean, supra note 84, at 240. Texas’ EPA is the exception; its law applies 
only to public employment. Tex. Rev. Civ. Stat. ANN. art. 6825 (1960). 

% 42 U.S.C. §§ 2000e-7, 2000h-4 (1982). 

% See, e.g., FLA. STAT. ANN. § 448.07(4) (West 1981); Ky. Rev. Stat. ANN. § 337.423 
(Baldwin 1986); Pa. Stat. ANN. tit. 43, § 336.2(a) (Purdon Supp. 1987); TENN. CoDE ANN. 
§ 50-2-%01(3) (1983); VA. Cope ANN. § 40.1-28.6 (1986). 

°° See Dean, supra note 84, at 239. Gunther illustrates this situation. In that case, 
women prison guards were precluded from a federal EPA claim because their jobs were 
not ‘‘substantially similar’ to male guards. County of Wash. v. Gunther, 452 U.S. 161, 
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While none of these equal pay acts has come about as part of the 
contemporary comparable worth era, those containing language broader 
than the federal act, particularly those referring to ‘‘comparable work’’ 
or ‘‘work of comparable character,’’ might provide an attractive alter- 
native to Title VII litigation.*% Few courts have interpreted these statutes 
because litigators have used them very infrequently. Alaska’s ‘‘com- 
parable character’ statute, however, has recently become the focus of 
a case testing the viability of the comparable worth theory. 

In this case, Thomas v. State, state-employed, public health nurses 
filed a class action alleging that, even though they performed compa- 
rable work, they received compensation significantly below that of male 
physicians’ assistants.°” Overturning the hearing examiner’s ruling for 
the respondent, the state Commission on Human Rights determined 
that Alaska’s statutory requirement of equal pay for work of comparable 
character required that pay equity extend beyond those situations in 
which two persons performed identical tasks.°%* The Commission con- 
cluded that Alaska law accorded women the right to receive the same 
wage their employer pays men performing work of comparable char- 
acter—work in which ‘‘the composite skill, responsibility, effort and 
working conditions are approximately the same.’’* In reaching its 
decision, the Commission considered the language of the Alaska statute, 
Alaska’s legislative and constitutional commitment to end discrimina- 
tion based on sex, and the common usage of the term ‘‘comparable’’ 
in related contexts.*© 

The Commission found that complainants must prove: (1) they are 
members of a protected class of female employees; (2) they occupy a 
sex-segregated job classification; (3) they are paid less than those in a 
sex-segregated job classification occupied by men; and (4) the two job 
classifications at issue are so similar in their aggregate requirements of 





165, 101 S. Ct. 2242, 2245 (1981). However, a court might allow such a claim under a 
state EPA with a broader standard. 

98 See Moskowitz, Pay Equity and American Nurses: A Legal Analysis, 27 St. Louis 
U.L.J. 801, 853 (1983). In Mize v. State Div. of Human Rights, 30 A.D.2d 278, 328 
N.Y.S.2d 983 (App. Div. 1972), aff'd in part, dismissed in part, 31 N.Y.2d 1032, 342 
N.Y.S.2d 65, 294 N.E.2d 851, modified on other grounds, 33 N.Y.2d 53, 349 N.Y.S.2d 
364, 304 N.E.2d 231 (1973), the New York court hinted at an expanded interpretation of 
the state’s equal work standard. Finding a violation of the state’s equal work statute, 
even though the jobs of the male turnkeys and female jail matrons differed, the court 
noted that the turnkeys would have to demonstrate that their extra duties added economic 
value to their employer to justify a wage differential. But see Arizona Civil Rights Div., 
Dep’t of Law v. Olson, 132 Ariz. 20, 643 P.2d 723 (1982) (court interpreted Arizona 
Civil Rights Act in pari materia with federal Equal Pay Act). 

*7 Thomas v. State, Decision of the Alaska State Commission for Human Rights, 
Case No. D-79-0724-188-E-E (Nov. 15, 1985). All but two of the public health nurses are 
women; all of the physicians’ assistants are men. 

%8 Td. at 63. 

% Id. at 92. 

100 Td. at 50-64. 
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skill, effort, responsibility and working conditions that it can reasonably 
be inferred that they are of comparable value to the employer.’ The 
central question in Thomas involved the fourth requirement. Despite 
shortcomings in the job evaluation performed by their expert, the 
Commission concluded that complainants established a prima facie case 
of comparability of value between the work of the public health nurses 
and that of physicians’ assistants.1°? The Commission rejected the state’s 
attempts to use a market rate defense and held for the nurses, awarding 
back pay.’ The State recently appealed the Commission’s decision to 
the state superior court.’ As the first case to consider a comparable 
worth theory under a state equal pay law, Thomas v. State merits close 
attention. 

Most states and many local jurisdictions have fair employment 
practice laws which prohibit sexual discrimination in employment and 
which apply to employers, unions and employment agencies. The 
original New York Human Relations Act, adopted in 1945, set the 
pattern for Title VII of the Civil Rights Act, the federal fair employment 
practice law, and for most similar state laws.1°° Most of these laws 
address sex-based wage discrimination issues by forbidding discrimi- 
nation in ‘‘compensation’’ or acts that ‘“‘limit, segregate, or classify’ 
an individual on the basis of sex, or other protected category.’ The 
language in a few of these fair employment practice laws provides 


additional guidance relating to sex-based wage discrimination. Utah’s 
Anti-Discrimination Act defines discrimination in compensation as ‘‘the 





11 Td. at 63 (citing Briggs v. City of Madison, 536 F. Supp. 435, 445 (W.D. Wisc. 
1982)). Note that under these elements, plaintiffs need not prove discriminatory intent 
in order to make out a prima facie case. 

102 Alaska used a non-quantitative classification method for state employees, and no 
comparable worth study of the positions existed before litigation. Thomas, at 66. There- 
fore, complainants and respondents conducted and submitted a job evaluation of the two 
positions conducted by an expert. Id. at 36. 

The Commission’s discussion and criticism of the complainants’ and respondents’ 
job evaluations provides an excellent illustration of a court’s interests and concerns in a 
comparable worth claim. The Commission placed particular focus on the method and 
procedure under which the evaluation was conducted, the objectivity of the evaluation 
and validity of the results. Id. at 66-74. The Commission also expressed its preference 
for objective job evaluation system established by the state. In the Commission’s view, 
results from such an evaluation system would be presumptively valid, eliminating the 
difficulties in administrative or judicial tribunals performing job evaluations. Id. at 76. 

103 Id. at 79. The Commission found the market defense to be inconsistent with the 
‘‘broad remedial purpose of our own Title 28’’ and particularly inappropriate for a state 
since, as the largest employer in the state, it exerts a dominant influence in determining 
the market rates in the state. Id. 

10 Telephone interview with Marilyn Endriss, co-operating attorney with the North- 
west Women’s Law Center, preparing an amicus curiae brief (March 26, 1987). 

208 See Dean, supra note 84, at 244. The law followed eight years of study and 
wartime regulation of discriminatory practices in the state. It prohibited discrimination 
on the basis of race, creed, color, or national origin. The state added sex as a protected 
class in 1965. Id. 

106 See Dean, supra note 84, at 244; Moskowitz, supra note 96, at 853. 
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payment of differing wages or salaries to employees having substantially 
equal experience, responsibility, and competency for the particular 
job.’’*°"7 However, only Alaska’s law contains specific ‘‘comparable 
worth’”’ language.’ Legislatures in Michigan, Oregon, California and 
Pennsylvania have considered adding comparable worth language to 
their fair employment practice laws.’ 

Title VII provides that federal law will not preempt state statutes 
that embody broader definitions of sex discrimination.’ Thus, individ- 
ual states can develop case law defining unfair employment practices 
to include comparable worth. As with state equal pay acts, case law 
interpreting these fair employment practice acts is largely undeveloped 
in many states. An early decision of the Pennsylvania Supreme Court 
contains some comparable worth implications. In Pennsylvania Human 
Relations Commission v. Hempfield Township," the court affirmed the 
State Human Relations Commission’s finding that the township had 
violated the state Human Relations Act by granting male road mainte- 
nance workers larger wage increases than female clerical workers.’ 
The court rejected arguments that the wage disparity grew out of 
difference in duties or prevailing rates in the area; rather, it determined 
that the flat rate wage increases were for cost of living, not difference 
in duties.‘* Thus, the court demonstrated its willingness to require 
equal salary raises for men and women despite the dissimilarity of their 
tasks. 
In a similar factual situation, except for the involvement of a private 
rather that a public entity, a divided court of appeals in Minnesota 
refused to interpret the Minnesota Human Rights Act to provide a 
comparable worth remedy. In Bohm v. L.B. Hartz Wholesale Corp. ,* 
a discharged female employee alleged that her employer violated the 
Act by granting male warehouse workers a greater wage increase than 
female clerical workers.‘* The court accepted as legitimate the defen- 
dant’s defenses of prevailing wage rates and lack of female applicants 
for the male-dominated positions. Further, the court found that Bohm 
failed to demonstrate that either the concentration of women in clerical 
positions or the difference in wages paid to clerical and warehouse 





‘7 UTAH Cope ANN. § 34-35-6 (1966 & Supp. 1987). 

108 ALASKA STAT. § 18.80.220 (1986). The legislature added this language in a 1980 
amendment to the law at the same time that it repealed the state’s equal pay act, which 
included identical language. 

109 See Dean, supra note 84, at 245. 

10 42 U.S.C. §§ 2000e-7, 2000h-4 (1982). 

23 Pa. Commw. 351, 352 A.2d 218 (1976). 

Id. at 355, 352 A.2d at 218. 

Id. 

370 N.W.2d 901 (Minn. Ct. App. 1985). 

Id. at 901. When a salary survey conducted by Hartz in 1980 revealed that it 
paid its clerical workers more than average and its warehouse workers less than the 
competitive wage, it raised clerical workers’ wages 5.97% for 1981, but raised non- 
clerical wages up to 20%. Id. at 903. 
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workers rested upon sex discrimination.’ Although earlier cases had 
adjudged the Minnesota statute co-extensive with Title VII, the court 
did not consider intentional sex-based wage discrimination outside the 
equal work standard.?”” 

The California Fair Employment and Housing Commission held in 
1985 that Madera County had intentionally discriminated against women 
in ‘‘virtually every aspect’? of employment in the Sheriff’s Depart- 
ment.'’® The Commission supported its findings in part by the fact that 
the county ignored a 1984 self-commissioned study that recommended 
elimination of sex-specific job classifications. Although the Commission 
found that the county paid women less than men for equal jobs, it 
stated in dicta that a violation of the California Fair Employment and 
Housing Act could be established ‘‘even where differently paid jobs are 
dissimilar, for example, where a point-count job evaluation system 
reveals that dissimilar job should be similarly paid.’’’® 


B. Equal Rights Amendments 


Because most litigants have brought sex discrimination complaints 
in federal court under Title VII and the Equal Pay Act, no state courts 
have yet decided whether state equal rights amendments forbid a 
practice of paying women’s work less than comparably valued men’s 
work.'2° However, advocates and litigants may seek relief under such 
provisions. Sixteen states’ constitutions require equality of rights on 
the basis of sex.’2? The provisions vary in wording and scope, most 
expressly covering only actions by the state or other governmental 
entities, which would include public colleges and universities.’2? Some- 





16 Td. at 914-15. 

“7 Rather, the court rejected the doctrine of comparable worth outright, stating that 
“courts under existing authority cannot require a private corporation to reassess the 
worth of services in each position in relation to all others, and to strike a new balance 
and relationship.”’ Id. at 907. 

“8 Department of Fair Employment and Housing v. County of Madera, No. FEP76- 
77 C3-032se (Sept. 7, 1985). 

119 Id. 

120 See Dean, supra note 84, at 247. 

121 These include: ALaskA Const. art. I, § 3; Coto. Const. art. II, § 29; Conn. Const. 
art. XXI; Haw. Const. art. I, § 3; Itt. Const. art. I, § 18; Mp. Const., Declaration of 
Rights, art. 46; Mass. Const. § 2; Mont. Const. art. II, § 4; N.H. Const. pt. 1, art. 2; 
N.M. Const. art. II, § 18; Pa. Const. art. I, § 28; Tex. Const. art. I, § 3; UTAH Const. 
art. IV, § 1; Va. Const. art. I, § 11; WasH. Const. art. XXXI, § 1; Wyo. Const. art. VI, 
§ 1. 

122, See Dean, supra note 84, at 248-49. Most courts infer this state action requirement 
even where the provision does not specify it. 

A litigant must also consider the standard of judicial review used by the court in 
adjudicating a claim under a state equal rights amendment. Whether a court uses a strict 
or liberal standard will determine how closely the judge will scrutinize the action 
challenged as discriminatory. This may constitute the most important factor in predicting 
the outcome of a discrimination claim based on comparable worth under a state equal 
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times, however, courts have found the requisite ‘‘state action’’ where 
the state is not directly involved, under a theory equating the action 
of the private entity with the government.” 

Cases relying on state equal rights amendments may present a 
stronger comparable worth case if those laws share wording similar to 
the proposed federal Equal Rights Amendment. This allows litigants to 
use the federal legislative history.’2* A litigant bringing a wage discrim- 
ination claim based on comparable worth may face some difficulty, 
however, if the compensation system challenged does not overtly clas- 
sify jobs according to sex. In that case, a claimant must convince a 
court to look beyond the neutrality of a compensation law or practice 
and consider its practical effect.125 


C. Civil Service Laws 


Most current legislative activity has centered on reforming civil 
service laws to include comparable worth for state workers, who usually 
comprise a large proportion of a state’s total work force.’?° At least two 
reasons account for this focus: salary data is public and civil service 
systems represent large work forces of people in a wide range of 
occupations: These laws often apply to university and college employ- 





rights amendment. See id. at 249-50. It becomes progressively more difficult for a 
defendant to justify an action as non-discriminatory as the standard of review equals or 
exceeds the strict scrutiny standard, the most stringent standard applied by courts under 
the equal protection clause of the fourteenth amendment. 

223 See id. at 249. For example, the Supreme Court of Washington found state action 
under a state ERA claim where the defendant was an interscholastic sports association 
that included public schools as members. Darrin v. Gould, 85 Wash. 2d 859, 540 P.2d 
882 (1975). 

124 See Dean, supra note 84, at 249-50. Nine states have provisions with this 
language: Colorado, Hawaii, Maryland, Massachusetts, New Hampshire, New Mexico, 
Pennsylvania, Texas and Washington. Additionally, fourteen of the sixteen states with 
state equal rights amendments have adopted the constitutional provision since 1970 and 
so share a legislative history with the proposed federal Equal Rights Amendment. Utah 
and Wyoming adopted their laws in 1896 and 1890 respectively. 

125 Id. 

26 Td. at 238. For example, the Minnesota law covers 32,000 state employees, 14,000 
of them women. See Rothchild, supra note 2, at 353 n.34. Most laws which regulate pay 
setting for public employees include language barring discrimination and expressing a 
commitment to the ‘‘merit principle’’ or to ‘‘scientific methods’’ of job classification. In 
fact, efforts to make wage setting policies more objective will probably improve the pay 
position of women’s classification whether or not comparable worth is an articulated 
object. See Dean, supra note 85, at 255-56. 

Similar activity has also taken place at a local level, where governing boards of 
municipalities and school districts have instituted comparable worth studies or pay 
policies for their employees. Id. For example, in 1984, the Minnesota legislature passed 
the Pay Equity Act which requires that all political subdivisions of the state implement 
a comparable worth plan for their employees phased in over three years ending August 
1, 1987. MINN. Stat. ANN. §§ 471.991-.999 (West Supp. 1987). 
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ees, usually covering the staff, sometimes the professional and admin- 
istrative staff, but rarely the faculty.*?’ 

A preliminary or pilot comparable worth study or perhaps a com- 
prehensive study covering the entire state work force frequently forms 
the first step to such legislation.’2® The experience in Minnesota illus- 
trates a typical process resulting in the adoption of this type of legis- 
lation. This process included community and government studies and 
hearings during a five-year period before the legislature passed the 
statute.12° The Pay Equity Act, adopted in 1982, amended the state civil 
service laws to establish ‘‘equitable compensation relationships between 
female-dominated, male-dominated, and balanced classes of employees 
in the executive branch.’’*° However, other states which have begun 
this process have, for a variety of reasons, never implemented their 
studies. 

Many states already have civil service classification schemes to 
establish external and internal pay equity; that is, jobs with the same 
value, when compared with each other and when compared with other 
jobs in the workplace, receive the same pay.**? Both private and public 
employers have applied classification schemes, using corresponding job 
evaluation systems to implement them.*** For these states the only new 
aspect in the classification scheme is its application to identifying and 
eliminating sex bias. Typically, the legislation directs state personnel 
departments and other appropriate agencies to examine their job and 





227 See infra notes 182-86 and accompanying text. 

128 See Cook, supra note 3, at 268-69. Such a study may include a survey of job 
segregation and concomitant wage differentials between occupations dominated by males 
and females. Id. Groups instituting such studies include legislatures, commissions on 
the status of women, consultants under contract to unions, personnel offices or other 
internal agencies such as affirmative action offices. Id. 

29 See Rothchild, supra note 2, at 354. The Minnesota law originated in a 1976 
report of the Twin Cities chapter of the National Organization of Women, which first 
documented the wage gap between male and female state employees. During the next 
five years, the state Commission on the Economic Status of Women conducted hearings 
and published findings, and the state conducted a comprehensive evaluation of the entire 
state personnel system as well as hiring Hay and Associates, a job evaluation consulting 
firm, to conduct a study. In 1981, the Commission established a Task Force on Pay 
Equity whose report provided the impetus for the pay equity legislation. Madden, The 
Legal Status of Comparable Worth: A Review of Developments in Minnesota, 9 HAMLINE 
L. REv. 105, 125 (1986); Rothchild, supra note 2, at 355. Concerned parties generally 
have access to these reports since most are public documents. Cook, supra note 3, at 
269. 

130 MINN. STAT. ANN. § 43A.01(3) (West Supp. 1987). 

11 For example, the Michigan study by the Women and Work Office of the state’s 
Department of Labor came out at a time when Michigan’s record high unemployment 
rate obscured all other considerations. See Cook, supra note 3, at 269. 

132 See Dean, supra note 84, at 255. The Minnesota civil service classification system, 
for example, had already incorporated the Hay method into its compensation scheme. 
Rothchild, supra note 2, at 355. 

133 See Dean, supra note 84, at 255. 
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wage Classification systems for evidence of sex bias.‘** They require 
further studies that will provide the basis for reconstructing bias-free 
systems which will allocate wages solely according to job content and 
job requirements. For example, in June, 1986, the Florida legislature 
appropriated $18 million to begin implementation of pay equity.*® 
These funds will immediately affect those job classifications identified 
as undervalued by a pay equity study. The legislature also allocated an 
additional $300,000 to conduct a study of the state’s classification 
system to recommend five-year salary changes that would eliminate 
biases and create a ‘‘fair and equitable system of pay.’’ 

Idaho’s personnel department took the initiative in revising its 
classification and compensation systems.'*” The Idaho State Personnel 
Commission determines ‘‘the relative worth of each job classification’’ 
by using the Hay System, a modified and simplified version of the 
factor comparison method.1** Wages for clerical workers, predominantly 
female, rose substantially after implementation of the system. 

Idaho has recognized a legal remedy for employees who allege that 
they received an inappropriate classification or pay setting.**° Thus, 
employees can use the civil service law like a fair employment practice 
law. For example, the Chief of Enforcement of the Idaho Department 
of Fish and Game challenged the rating assigned his position.**° The 
Chief argued that the job rating scheme required subjective judgment 
and represented only an approximation of the job’s worth. The State 
responded that it adopted the scheme to provide a rational basis for 
the pay rate of different jobs. The Commission upheld its rating, because 
the evidence could not support a higher one.'* 





134 See, e.g., MONT. CODE ANN. § 2-18-108 (1983) (‘‘[t]he department of administration 
shall, in its continuous efforts to enforce the current classification plan and pay schedules, 
work toward the goal of establishing a standard of equal pay for comparable worth’’); 
see Cook, supra note 3, at 272. Idaho, Iowa, Massachusetts, Minnesota, New Mexico, 
New York, and Washington have already begun adjusting the salaries of female state 
employees in accordance with conclusions of comparable worth analyses of their pay 
structures. Weiler, supra note 3, at 1754. 

38 National Committee on Pay Equity, Pay Equity Newsnotes, Summer, 1986, at 1, 
col:"2. 

136 Id. Minnesota’s pay equity legislation requires that the Commissioner of Employee 
Relations conduct an update every two years. MINN. STaT. ANN. § 43A.05 (West Supp. 
1987). 

137 IDAHO CODE § 67-5309B(a) (1980 & Supp. 1987). Nebraska’s personnel department 
has taken similar action. See Nebraska Classification and Pay Plan, Nes. Rev. Stat. §§ 
81-1301, -1302, -1329 to -1341 (1981). 

138 IDAHO CoDE § 67-5309B(a) (1980 & Supp. 1987). Edward N. Hay & Associates, a 
consulting firm, developed the system, which compares different jobs with respect to the 
three factors common to all jobs: know-how, problem-solving, and accountability. It is 
used extensively for evaluation of higher managerial and professional jobs. See Gasaway, 
supra note 22, at 1159 n.378. 

139 See Dean, supra note 84, at 256. 

140 Baird v. Idaho Pers. Comm’n, Decision of the Idaho Personnel Commission, No. 
78-18 (Mar. 30, 1981). 

141 Id. See also Gasaway, supra note 22, at 1148. 
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IV. UsINnG JoB EVALUATION IN HIGHER EDUCATION 


The key to implementing a comparable worth compensation policy 
rests in job evaluation,’*? because comparable worth is best understood 
and discussed in the context of salary-setting policies and practices.*** 
Generally every institution of higher education that intends to imple- 
ment a comparable worth compensation policy or conduct a comparable 
worth study must evaluate its employees’ jobs. The institution must 
then assess what the jobs are worth, whether males and females in 
similarly evaluated jobs earn similar pay, and how to adjust wages to 
achieve equity.** A university job evaluation raises two different kinds 
of issues with important legal implications.‘** Theoretical questions 
arise concerning the objectivity of job evaluation systems, as well as 
their effective application to employees in higher education. Many 
practical questions also arise, such as who will conduct the study, 
whom it will evaluate, and what it will cost. After introducing some 
background regarding job evaluation, this section considers these the- 
oretical and practical issues in turn. 

Managers use job evaluation processes to describe, rank and price 
jobs to determine how their firm’s internal wage structure corresponds 
to market wages."** Traditionally, employers use a different system to 
evaluate jobs within a specific job group, such as clerical, blue-collar 
or management.**”? The theory that an employer does not value all jobs 





142 See Arvey, Sex Bias in Job Evaluation Procedures, 39 PERS. PsyCHOLOGY 315, 316 
(1986) (job evaluation lies at the heart of comparable worth review and implementation 
efforts). 

143 See Remick, supra note 8, at 99 (comparable worth defined in job evaluation 
terms as the “‘application of a single, bias-free point factor job evaluation system within 
a given establishment, across job families, both to rank-order jobs and to set salaries’’); 
see also supra note 8 and accompanying text. 

144 See Arvey, supra note 142, at 316. 

48 “It is our belief that future litigation in the comparable worth arena will revolve 
around the soundness of the job evaluation procedures used in establishing the worth of 
jobs and their use in making pay. equity adjustments. This belief stems primarily from a 
review of employmerx testing and charges of bias and discrimination against these 
devices over the past fifteen years or so.’’ Id. 

148 See Nelson, supra note 26, at 1208; Brown, supra note 29, at 132 (job evaluation 
originated in the early 20th Century as a part of a generalized expansion of organizational 
techniques and restructuring of workplace control systems and provided the theoretical 
underpinnings of the federal EPA). 

An evaluator typically begins a job evaluation by developing job descriptions (sum- 
maries of each position’s duties, requirements, responsibilities, and working conditions). 
In the second step, the evaluator defines factors and designates weights reflecting the 
importance of those factors in order to assess each job’s ‘‘worth’’ to the organization. 
Using the results of the first two steps, an evaluator or a job evaluation committee ranks 
all jobs in the evaluated unit. A job evaluation committee is often formed to conduct the 
ranking so as to involve others in the process. See Arvey, supra note 142, at 317. Finally, 
the evaluator gathers wage data for jobs and plots a-wage index against the job scores. 

147 See Nelson, supra note 26, at 1208. The question of what job evaluation systems 
really capture arose when employers used single evaluation systems and compared 
resulting equivalent jobs within their firm. Id. at 1208-09. 
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equally underlies the concept of job evaluation.’** It emphasizes job 
classification and the content of a job rather than the individual em- 
ployee performing it.** Thus, an employer may not pay individuals 
holding jobs in equally-valued classifications the same because senior- 
ity, merit, or quantity or quality of work would continue to differentiate 
those workers’ wages.1°° 

The concept of comparable worth differs from traditional job eval- 
uation procedures in two important ways.'*' First, comparable worth 
studies evaluate employees across all categories within a given firm, 
rather than within one job group. Secondly, while employers tradition- 
ally have conducted job evaluation to justify already existing salary 
relationships, evaluators use comparable worth to detect and correct 
any sex-based differentiation in those salary relationships. Thus job 
evaluation in a comparable worth setting provides a way tu identify 
situations in which wages remain artificially iow because of sex, but 
where men and women do. not perform identical or nearly identical 
duties. 

Job evaluators seek an objective system,'*? yet any job evaluation 
process is necessarily subjective in that it is conducted within a value 
system and ultimately reflects those values. The evaluator must ascer- 
tain those values for which an employer compensates, usually values 
of the business community, and use them to develop an objective 
measurement system on which to base a consistent wage structure.'** 
Several questions arise in using job evaluation techniques to achieve 
comparable worth in a university setting: whether adaptation of private 
sector values to public sector workplaces is possible; whether sex bias 
in the process itself can be discovered and eliminated; and, more 
fundamentally, whether job evaluation techniques can meaningfully 
compare different jobs.1* 

When an institution conducts a job evaluation as part of a com- 
parable worth plan, it may either perform an in-house evaluation or 





148 See Beatty & Beatty, Some Probleris with Contemporary Job Evaluation Systems, 
in COMPARABLE WoRTH AND WAGE DISCRIMINATION 59, 67 (H. Remick ed. 1984); Corning 
Glass Works v. Brennan, 417 U.S. 188, 199, 94 S. Ct. 2223, 2230 (1974) (a bona fide job 
evaluation plan is one in which ‘‘point values are assigned to each of the subcomponents 
of a given job, resulting in a total point figure representing a relatively objective measure 
of the job’s value’’); Brown, supra note 29, at 131 (job evaluation is ‘‘a formal procedure 
which classifies a set of jobs on the basis of their relative value to the employer’). 

148 See Remick, Weighing Worth: The Tools of Job Evaluation, Epuc. RECORD 21, 23 
(1985) [hereinafter Weighing Worth]; Beatty & Beatty, supra note 148, at 60. 

180 See Nelson, supra note 26, at 1200. 

181 See Weighing Worth, supra note 149, at 24. 

182 See Gasaway, supra note 22, at 1157. 

83 See Weighing Worth, supra note 149, at 24 (‘‘[t]he comparable worth approach 
basically accepts all of the values of job evaluation except those associated with sex; that 
is, compensation should not include the value that, if women perform the work, it is 
worth less than if men perform it’’). 

18¢ See Nelson, supra note 26, at 1208. 
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hire outside consultants.’*> Several factors merit consideration in reach- 
ing this decision: which method of job evaluation will best suit the 
institution, what the law or agreement requires, and who should par- 
ticipate in the process. 


A. Job Evaluation Method 


The point factor and policy-capturing methods comprise the two 
most widely used job evaluation techniques for comparable worth 
purposes.'** The point factor method selects compensable factors, such 
as effort, skill, and responsibility, and assigns points to each job based 
on the degree to which these factors are present.’*’ Jobs within the 
same range of points are assumed to be equivalent and therefore 
generally deserve equal compensation by assignment to the same salary 
range. 

Most consultants use the point factor method by applying their 
own factors and weights derived from past generalized applications or 
from the systems of other firms.*** This method is often referred to as 





188 Some employers feel that professional evaluators will provide a less biased result. 
Mulcahy & Anderson, The Bargaining Battleground Called Comparable Worth, 15 Pusuic 
PERS. MANAGEMENT 233, 241 (1986). Practical concerns such as size and technical expertise 
of staff available to an institution, cost, and consultant’s track record also play a part in 
the decision. Id. at 242. Three of the most commonly used consultants include Hay & 
Associates, Willis & Associates, and Haye Associates. 

186 Two of the most common classes of job evaluation systems emphasizing content 
include qualitative and quantitative methods. Qualitative methods determine the relative 
worth of jobs on the basis of an overall or global assessment of the job’s content, while 
quantitative methods analyze segments or factors in job content on a factor-by-factor 
basis. See Beatty & Beatty, supra note 148, at 68 (note, however, that market pricing 
may actually comprise the most straight-forward job evaluation system; it is ‘‘in essence, 
‘job evaluation’ without an evaluation of the job’s content, in that no internal standard 
or value for the job is determined’’). 

Qualitative methods ordinarily sequence jobs to develop a job structure, but do not 
yield a numerical score for each job evaluated. There are two major types of qualitative 
schemes. Ranking schemes arrange jobs hierarchically according to their worth to the 
employer. The jobs are then categorized for wage assignment. In a classification scheme, 
the employer initially defines the characteristics of a particular grade and then places 
jobs into the appropriate category. Skill and responsibility are important characteristics 
that help determine appropriate grade. See Gasaway, supra note 22, at 1157-58. Criticisms 
of these methods include lack of explicit criteria, unreliability and class rigidity. Beatty 
& Beatty, supra note 148, at 69. 

Among the quantitative methods, evaluators use the factor comparison system less 
frequently than the point factor or policy-capturing methods. A refinement of the point 
rating scheme, it uses identical factors in every compensation system and thus allows 
for comparisons between different occupations. See Gasaway, supra note 22, at 1158. 

187 The resulting scale both ranks jobs and indicates the numerical relationship 
between them. See Weighing Worth, supra note 149, at 21; Gasaway, supra note 22, at 
1158. 

188 See Weighing Worth, supra note 149, at 23. Hay & Associates is the most 
frequently used system. It uses four factors: know-how, problem solving, accountability, 
and working conditions. These factors, subcategories and their weights were derived 
from a large study of a cross-section of private sector employees in the 1950’s, updated 
during the 1960’s. Id. See also supra note 154. 
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a priori, because it determines compensable factors and their relative 
weights as a matter of policy without regard to existing pay practices. 
Reliability, immunity from market fluctuations, relative ease of use, the 
need for little evaluator training and the ability to measure differences 
between jobs mark the advantages of this method over others.’** Many 
of the a priori systems, designed for management jobs and heavily 
weighing supervisory and financial responsibilities, would apply easily 
to an academic institution’s professional and administrative staff.1®° 
However, such a system would probably not adequately or easily 
describe the major work done by faculty members. 

A university may find the policy-capturing approach more attractive 
and appropriate for use in evaluating faculty members. Its advantages 
include its statistical sophistication, as well as its flexibility in tailoring 
the questionnaire and analysis to the particular characteristics of the 
group evaluated.’*: Essentially, the evaluator first ascertains which job 
criteria an employer values implicitly and explicitly in its current wage 
structure and then applies those criteria uniformly across the institution 
to classify jobs and set salaries. The policy-capturing method uses 
multiple regression analysis to compare interim job scores on skill, 
effort, responsibility and working conditions of certain benchmark jobs 
with current market wage rates for these jobs.‘* The evaluator then 
uses regression co-efficients to create the weights necessary to ‘‘cap- 
ture’ the firm’s implicitly-valued wage criteria and apply them to all 
the jobs within the institution. This method takes time and resources 
to develop and administer a detailed questionnaire, as well as to analyze 
the more complex statistics. Moreover, this method’s critics challenge 
its use of market wages to determine job worth because it reproduces 
existing gender biases in the job evaluation process.'® 





18° See Beatty & Beatty, supra note 148, at 70; Nelson, supra note 26, at 1209; 
Weighing Worth, supra note 149, at 21 (these systems ‘‘actually do a surprisingly good 
job at replicating existing salary relationships’’). 5 

160 See Weighing Worth, supra note 149, at 25. 

161 See id. Note that either approach will succeed or fail on the basis of management 
and employee acceptance. Id. at 24. A monumental study conducted by New York State 
of its employees appears to be the only policy-capturing application to date to include 
higher education, as well as the first policy-capturing model for comparable worth analysis 
of the broad array of jobs with a single large employer. The study analyzed 2800 jobs (a 
sample of the state’s 7350 job titles) and found that the state underpaid female jobs but 
not minority jobs. The study entailed large resources and took three years. See Weiler, 
supra note 3, at 1770 n.161; Weighing Worth, supra note 149, at 24. 

12 See Nelson, supra note 26, at 1209. Multiple regression is a technique that 
examines correlational measures of a set of variables called predictors which are presumed 
(or known) to have a direct relationship with the criterion, that is, the variable to be 
predicted. T. PezzuLLo & B. BRITTINGHAM, SALARY Equity 4 (1979). Here, the salary of 
female employees is the variable to be predicted. See also supra note 53. 

163 See Weighing Worth, supra note 149, at 24, 26. Professor Weiler comments, 
however, that the study conducted by New York State indicates that ‘‘it is possible to 
gather the information and to do the statistical analysis necessary to find out whether, 
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A similar sex-bias criticism has also been leveled against the a 
priori system because each system designer derives the factors and their 
weights from the business community.'** Each system attempts to bring 
objectivity and equity into the pay structures, but a closer look at the 
job evaluation procedure reveals that every step can result in continuing 
the undervaluation of female-dominated jobs.‘ Points in this process 
at which sex bias can arise include the person and technique chosen 
to collect job content information, the preparation of job specifications 
from that information, and the selection of factors and their relative 
weights.*** Additionally the entire process relies heavily on the eval- 
uators’ judgments, for it is they who choose, prepare, select and 
weigh. 1°” 

Additional problems may arise when a university or college applies 
a job evaluation system. Most job evaluation methods were designed 
for the private sector and thus require some adjustment in interpreting 
and applying some factors to a university setting.*** For example, such 
methods usually define responsibility in terms of budget; public sector 
application would require broadening this definition to include the 
non-monetary responsibilities of nurses and prison guards.'® 


B. Statutory Requirements 


Some statutes use a specific system; others allow the entity more 
independence. The Idaho Personnel Commission determines the relative 





given the implicit factors and weights for which any one employer seems to be rewarding 
white male jobs, the work in ’female’ and or ’minority’ jobs is undervalued and under- 
paid.’’ Weiler, supra note 3, at 1770 n.161. Weiler also comments that no critical scrutiny 
or implementation of the report has yet appeared, noting as an intuitive conclusion that 
New York State seems to penalize rather than compensate employees whose work involves 
unusual physical stress and unfavorable working conditions. Id. 

16 See Weighing Worth, supra note 149, at 24. 

168 See Brown, supra note 29, at 132; Note, supra note 9, at 430; supra note 146 
(job evaluation procedure). 

166 See Gasaway, supra note 22, at 1159, 1160; Weighing Worth, supra note 149, at 
24. 

Male and female incumbents may generate different information about a job even 
when the job is exactly the same. See Arvey, supra note 142, at 319. Moreover, research 
supports the notion that there may be gender differences in perceptions as well as in the 
kinds of expectations and experiences of work (even when jobs are exactly the same). 
Findings from these studies show that women will pay themselves less than males for 
the same work and will work longer on the same tasks than males for the same pay. Id. 
at 320. 

187 See Nelson, supra note 26, at 1209. See also Arvey, supra note 142, at 318 (areas 
of sex bias in the job analysis procedure include whether the evaluator perceives and 
recalls different information about a job depending upon who performs the job and if it 
involves ‘‘women’s work’’, whether the evaluator perceives similar information, but 
emphasizes different things when seeking job information, and whether information is 
pre-selected where task inventories are used for job analysis purposes). 

168 See Weighing Worth, supra note 149, at 24. An evaluator must expand the 
definition of many factors. For example, knowledge should include ‘‘level of knowledge 
imparted’ as well as the standard ‘‘level of knowledge needed to do the job’. Id. at 25. 

169 See id. 
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worth of each job classification using the job profile method developed 
by Hay & Associates.’”° Other statutes permit entities to choose among 
a variety of methods to establish comparable worth. Under Minnesota’s 
Pay Equity Act, a public employer must select which job evaluation 
system it will use.’”* It may elect to design its own system, use or 
modify the system of another public employer, purchase a privately- 
owned system from a consultant, or conduct a job match between 
classifications in its organization compared with those of another em- 
ployer which has a job evaluation system in place.’” 

A college or university may prefer a statute like the Minnesota Pay 
Equity Act because it permits an entity to adopt the job evaluation 
system or systems suited to its situation.’7? Because a college or uni- 
versity typically employs three different work forces—support staff, 
professional and administrative staff and faculty—it may find it appro- 
priate to adopt systems attuned to the characteristics of each work force. 


C. Composition of the Job Evaluation Committee 


The job evaluation committee reviews the job descriptions and rates 
jobs using the evaluation system chosen.” If the institution has control 
over the composition of this committee, the use of that appointment 
power can become an important factor in the success with which the 
institution meets the statutory requirements. Involving the union and 
other campus groups will invest more people in the process, prevent 
bias or the perception of bias, and widen its acceptance on campus.” 
An institution choosing to design its own evaluation system should 
look to the particular personnel resources available to it. For example, 
faculty members may effectively contribute statistical expertise or act 
as liaison to the community.” 

A recent survey of pay equity activities in colleges and universities 
nationwide ivund that over two hundred institutions in twenty-five 





IDAHO CODE § 67-5309B(a) (1980 & Supp. 1987). 
MINN. STAT. ANN. § 471.994 (West Supp. 1987). See Madden, supra note 129, at 


MINN. Stat. ANN. § 471.994 (West Supp. 1987). See Madden, supra note 129, at 


173 See Weighing Worth, supra note 149, at 25. 

174 See Arvey, supra note 142, at 317. The committee also discusses discrepancies 
between raters and makes a consensus rating on each factor for each job. 

178 See Weighing Worth, supra note 149, at 26. The committee should include union 
representatives and representatives from each group undergoing evaluation. A university 
might follow the example of Washington State. In its 1974 study, the governor appointed 
an Advisory Committee to represent the interests of business, labor, the governor’s office, 
the personnel systems, and women in the overall formulation of the study. See Remick, 
supra note 8, at 102. An Evaluation Committee, the working group that actually assigned 
rankings to the jobs included eleven state employees and two appointees from the private 
sector. Id. 

178 See Weighing Worth, supra note 149, at 26. 
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states have addressed this issue.‘””7 One commentator estimates that 
twenty-five percent of all United States colleges and universities have 
conducted salary equity studies on their campuses in recent years.” 
The conclusions reached in these studies have prompted some insti- 
tutions to make compensatory salary payments to faculty, usually women, 
whose salaries were found to be below acceptable levels.” Several 
institutions have successfully applied job evaluation and comparable 
worth to administrative, professional and support staff for more than 
ten years.’®° Given the increasing activity in state legislatures and courts 
on the comparable worth issue, the number of colleges and universities 
required ‘o conduct studies or implement the results of a comparable 
worth study will certainly rise. 


V. SPECIAL CONCERNS OF UNIVERSITIES AND COLLEGES REGARDING STATE 
COMPARABLE WorTH LAWS 


State legislatures in Idaho, Minnesota, Iowa, Massachusetts, New 
Hampshire, New Mexico, and Washington have all adopted laws im- 
plementing comparable worth for their state employees.**' These states 





177 Nat’L COMMITTEE ON Pay Equity, A Survey oF Pay Equity ACTiviTIEs IN COLLEGES 
& Universities A (1987) [hereinafter Pay Equiry Survey] (finding that well over half of 
the two hundred schools have begun to implement pay equity by raising the pay of jobs 
found to be undervalued). 

178 See Koch, supra note 17, at 7. 

179 Id. The National Committee on Pay Equity’s survey found that twenty-five colleges 
and universities have addressed pay equity for teaching staffs. See Pay Equity Survey, 
supra note 177, at D. Salary equity panels at four University of Colorado campuses have 
resulted in ninety-seven women and minorities receiving pay increases totaling $209,000. 
Other institutions include the university systems in Oregon, Keene State College (New 
Hampshire), University of Maryland (College Park) and American University (Washington, 
D.C.). Id. 

180 See Weighing Worth, supra note 149, at 24. See, e.g., the University of Wash- 
ington hired the consulting firm, Haye and Associates, in 1974 to install a compensation 
plan based on a point factor job evaluation system. Id. at 22-23. The study, which 
evaluated 900 jobs, resulted in pay increases for 39% of the women and 20% of the 
men. After eleven years in place, the study enjoys a high degree of management and 
employee acceptance. ix’. 

Additionally, the Manitoba government in Canada recently enacted the Pay Equity 
Act to address the problems of the wage gap and the undervaluation of women’s work. 
S.M. 1985-86 c.21; C.C.S.M. c. P.-13. The Act requires Crown entities and external 
agencies including Manitoba’s four universities to implement pay equity according to 
specific deadlines given in the Act. To comply with the law, the universities must apply 
a single gender-neutral job evaluation system to female-dominated and male-dominated 
classes of employees to compare the value of work performed by those classes and 
implement appropriate pay adjustments. C.C.S.M. c. P.-13, § 14(1). The Act establishes 
a Pay Equity Bureau to assist with and monitor the implementation process. § 5. 

1 See Weiler, supra note 3, at 1754. In addition, the study conducted by Willis 
and Associates for Vermont found a 13% pay gap between comparable male and female 
jobs. The state’s pay equity agreement with the state employee association took effect in 
December, 1986, and will take two years to implement. Pay Equity Newsnotes, National 
Association of Pay Equity, Summer, 1986, at p. 6. 

Other states have considered such legislation including Connecticut, Hawaii, Maine, 
New Jersey and Wisconsin; see Weiler, supra note 3, at 1754. 
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passed the comparable worth laws as part of the state’s civil service or 
personnel statutes. At least three other states have passed legislation 
requiring a comparable worth study.**? The issues raised in these laws 
merit consideration by any institution which must institute comparable 
worth principles. 


A. Parties Covered 


These state statutes all cover state employees in the state civil 
service system, usually labeled classified or non-exempt employees. 
Most of these laws cover all university support staff and many include 
professional and administrative staff as well. For example, Minnesota 
passed a special act to cover non-academic employees at the University 
of Minnesota.*** The Washington State statutes specifically cover clas- 
sified service employees in state institutions of higher education.’ 

These laws generally have not included faculty. For example, the 
Minnesota, Idaho, and Washington laws specifically exempt faculty 
members from their requirements.'** Iowa technically includes faculty 
but has not adopted the implementing portion to cover faculty.*** The 
Oregon Act requires a survey of all employees in ‘‘state classified and 
management services and those in unclassified and exempt but com- 
parable positions,’’ a definition containing some ambiguities as to 
which employees are in ‘“‘unclassified and exempt but comparable 
positions’’.’*” It probably does not include faculty. 


B. Definition of Comparable Worth 


An unclear definition of the concept of comparable worth can lead 
to ambiguity and perhaps litigation. Oregon, for example, defines 
‘comparability of the value of work’’ as ‘‘the value of work measured 





12 See, e.g., CAL. Gov’T CopDE § 19827.2(b) (West Supp. 1987); Or. Rev. Stat. § 
240.190 (1985); Mont. CopE ANN. § 2-18-208 (1983). 

#8 1984 Minn. Laws, ch. 456 (uncodified). See also Allen v. Lewis-Clark State 
College, 105 Idaho 447, 670 P.2d 854 (1983) (employees of Lewis-Clark State College are 
subject to provisions of this act unless they are exempt). The Idaho Code includes officers 
and members of teaching staffs of state institutions as exempt. IDAHO CoDE § 67-5303(j) 
(Supp. 1987). 

164 WasH. REv. CoDE ANN. § 28B.16.020 (Supp. 1987). 

185 MINN. STAT. ANN. §§ 43A.01(3), 43A.02(22) (West Supp. 1987); WasH. REv. CoDE 
ANN. § 28B.16.040 (Supp. 1987); IDAHO CopE § 67-5303(j) (Supp. 1987). But see NEB. 
REv. STAT. § 81-1331 (1981) (university and state college administrative, professional and 
academic personnel covered by Nebraska law). 

186 TowA CopE ANN. § 79.18 (West Supp. 1987) (‘‘It is the policy of this state that a 
state department, board, commission or agency shall not. . . .’’). The implementation 
act established comparable worth salary adjustments for state employees in the state merit 
system and required reports from agencies with exempt or partially exempt positions 
discussing the degree of current compliance with the study and a plan for any necessary 
salary adjustments. 1984 Iowa Acts 1314. 

187 1982 Or. Laws 814, § 3(1). 
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by needs of the employer and the knowledge, composite skill, effort, 
responsibility, and working conditions required in performance of the 
work.’’®8 This definition poses two problems: first, whether the gram- 
matical structure of the clause requires a balancing test weighing needs 
of the employer against factors necessary to do a job; and second, what 
‘needs of the employer’ means.**® The Minnesota law defines ‘‘com- 
parability of the value of work’’ in a more straightforward manner: it 
‘‘means the value of the work measured by the composite of the skill, 
effort, responsibility, and working conditions normally required in the 
performance of the work.’’*” This definition relies on the four factors 
used under the federal Equal Pay Act, an advantage in that a court may 
look to established case law for assistance in construing the terms. The 
Washington State definition of comparable worth varies the formula 
somewhat: ‘‘ ‘comparable worth’ means the provision of similar salaries 
for positions that require or impose similar requirements, judgments, 
knowledge, skills and working conditions.’’*™ 

Only Minnesota provides specific guidance on what comprises a 
female-dominated class.**? The 1983 Iowa Act directs that the state 
study give particular attention to jobs predominantly held by one sex, 
but fails to define the terms more specifically.’** These definitions gain 
importance because they can affect the allocation of resources (how 


many job titles will be evaluated) as well as the factors chosen for 
evaluation. 


C. Job Evaluation System 


A college or university will find this statutory provision of partic- 
ular interest, given the special concerns educational institutions face 
in conducting job evaluations.’ 

Idaho illustrates the simplest response to the problem of choosing 
a job evaluation system: it requires that the state personnel commission 
use the Hay & Associates job profile method to determine the relative 
worth of each job classification.*** At the other end of the spectrum, 





188 1983 Or. Laws 814, § 1(2). 

188 See Note, Oregon Adopts Comparable Worth Study Legislation, 20 WILLAMETTE 
L. REv. 259, 269-70 (1984). 

190 MINN. STAT. ANN. § 43A.02(14a) (West Supp. 1987). Iowa adopted a definition 
virtually identical to the Minnesota law. Iowa Cope ANN. § 79.18 (West Supp. 1987). 

191 WAsH. REv. CoDE ANN. § 41.06.040 (Supp. 1987). 

192 MINN. StaT. ANN. § 43A.02(22a) (West Supp. 1987) (‘‘female-dominated class”’ 
means any Class in which more than 70% of the incumbents are female). In its comparable 
worth study conducted by Willis & Associates, Washington State litnited its job compar- 
isons to classifications filled by more than 70% of one sex. AFSCME Memo in Support 
of Comparable Worth Charge Against Washington State, reprinted in, COMPARABLE WORTH: 
A BNA SPECIAL REPORT 30. See Note, supra note 189, at 271-72. 

193 1983 Iowa Acts 170, § 2. 

1% See supra notes 141-68 and accompanying text. 


198 IDAHO CopE § 67-5309B (1980 & Supp. 1987). See supra note 138 and accompa- 
nying text. 
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each local government covered by Minnesota’s Pay Equity Act may, in 
choosing which system it will use, design its own system, use another 
public employer’s system, or hire an outside consultant.*% Under the 
Iowa statute, a steering committee appointed by the legislative council 
selects a private firm to conduct the study from among the firms 
submitting a proposal.**” 


D. Implementation of the Results 


A problem more likely to arise under a statute allowing an employer 
to choose the job evaluation method involves computing the results of 
the evaluation; that is, the interested party must determine what ad- 
justments in what amounts are necessary. Under the Minnesota Pay 
Equity Act, each government entity must determine a standard of 
comparison and establish a pay equity curve to identify and measure 
any pay inequities.‘ While the statute itself fails to provide guidance 
on establishing this salary line, the Minnesota Department of Employee 
Relations recommends using either the maximum or minimum rate of 
pay for all job classes or a male salary line. Significantly different 
curves with equally varying costs result.1% 

An interested party must next discern whether the results of the 
study are binding or advisory. If binding, the institution must consider 
the costs of implementation, the source of funding, and statutory 
provisions for a plan or schedule of implementation. In Minnesota 
comparable worth adjustments for female-dominated support staff po- 
sitions cost the state an additional four percent of total support staff 
payroll. The University of Washington paid less than three percent of 
its payroll to bring male and female administrative and professional 
staff to the minimum recommended salaries.?° 

Statutory provisions addressing funding sources and implementa- 
tion schedules also vary among the states. The Minnesota Act requires 
that each political subdivision instituting comparable worth establish a 
plan and timetable for implementation, as well as the costs of its plan, 
but provides no funding assistance.2** On the other hand, the Iowa 





196 MINN. STAT. ANN. § 471.994 (West Supp. 1987). 

197 1983 Iowa Acts 170, § 2. 

198 MINN. STAT. ANN. §§ 471.992-.993 (West Supp. 1987). See Madden, supra note 
129, at 131. 

199 See Madden, supra note 129, at 132. 

200 See Weighing Worth, supra note 149, at 26. The average percentage increase in 
total payroll costs for comparable worth implementation in Iowa, Minnesota, Michigan 
and Washington equals eight percent. Sorenson, Implementing Comparable Worth: A 
Survey of Recent Job Evaluation Studies, 76 AM. ECONOMIC REv. 364, 367 (1986). Only 
the state of Idaho combined salary increases for some support staff jobs with freezes for 
others. (This study was done as civil service reform, not comparable worth.) See Weighing 
Worth, supra note 149, at 26. The federal Equal Pay Act expressly prohibits employers 
from reducing wages of any employee in order to comply with its requirements. 42 
U.S.C. § 206(d)(1) (1982). 

201 MINN. STAT. ANN. § 471.99 (West Supp. 1987). 
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legislature in 1984 appropriated revenue for salary adjustments required 
to implement the state study and set forth an implementation sched- 
ule.2°2 


E. Distribution of Pay Equity Adjustments 


Some statutes, such as Minnesota’s, use the statutory collective 
bargaining process to distribute equity adjustments. Funds appropriated 
to eliminate wage inequity are allocated to the bargaining unii propor- 
tionately to make adjustments.?" Iowa law sets out an implementation 
schedule of initial comparable worth adjustments for noncontractual 
employees under the state merit system.? For contractual employees, 
the governor and certified bargaining representatives must implement 
the adjustments in accordance with the state collective bargaining act.?° 
Distribution of the adjustments occurs after a review process.? 


F. Enforcement and Compliance 


The nature of the appeal process available to an aggrieved employee 
under the statute may affect the ultimate success of the statute in 
attaining its goal of pay equity. Inadequate redress for complainants 
undercuts the effectiveness of the law. The Iowa legislation appears to 
establish the most thorough review process among the states imple- 
menting comparable worth legislation.*”” Under this process any state 
employee whose job title was affected by the state study in 1983 may 
request review of the factor score and factor-determined scores. The 
Act also requires an interim study of female-dominated jobs to deter- 
mine if discrimination remains in pay for work of comparable worth 
in female-dominated areas.?” 

Under both the Washington and Idaho statutes, employees may 
complain within the state civil service process already established by 
statute.?*° Several questions arise regarding the administration of an 





1984 Iowa Acts 1314, §§ 3, 7, 9. 

MINN. StTaT. ANN. § 43A.05(5) (West Supp. 1987). 
1984 Iowa Acts 1314, § 3. 

Id. at § 4. 

Id. at § 5. 

207 1985 Iowa Acts 152. The 1985 Act incorporates changes to the first review process 
adopted by the legislature in 1984 but vetoed by the governor because of flaws in the 
job evaluation and implementation method. 1984 Iowa Acts 1314 (letter from Governor 
Branstad). 

208 1985 Iowa Acts. 152, § 3. The Iowa merit employment department administers 
the process and an appeals board of five state employees conducts the review. The Act 
required completion of the review by March, 1986. 

209 Td. at § 5. 

210 In Washington, employees in state institutions of higher education appeal to the 
Higher Education Personnel Board. WasH. REv. Cope ANN. §§ 28.16 (1982 & Supp. 1987). 
The Idaho Code sets forth an employee appeal process for state employees under the 
personnel system. IDAHO CopE §§ 67-5315, -5316 (1980) (grievance procedure and appeal 
procedure respectively). 
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appeal involving comparable worth. First, to what agency does an 
aggrieved employee bring a complaint? If to an already established 
agency, will it have the resources to handle an increased number and 
new type of compliant??"! If to a newly-created agency, has the state 
adequately funded it? The investigatory procedures followed by the 
agency would also come into question. Would the employer’s job 
evaluation be given presumptive treatment or would the agency perform 
its own independent evaluation of the jobs at issue??’? 

Several of the statutes provide for continued compliance with the 
state’s comparable worth policy. Minnesota, for instance, requires a 
new study biennially by the Department of Employee Relations.?** The 
Washington statute provides for annual adjustments until comparable 
worth is fully achieved, sets a deadline of June 30, 1993, but includes 
no other ongoing compliance provisions.? 


CONCLUSION 


Comparable worth addresses a genuine problem—the ongoing un- 
derpayment of women workers exacerbated by job segregation of women 
into low paying occupations. Proponents’ first attempts at implementing 
the concept through the judicial system have met several roadblocks. 
Federal courts considering the issue have struggled with three major 
concerns: must plaintiffs alleging a wage discrimination based on 
comparable worth prove discriminatory motive; what evidence must 
they produce to prove such a claim; and who determines the value of 
the jobs they seek to compare in their claim? As a result, courts have 
restricted use of comparable worth claims under Title VII to disparate 
treatment cases, at the same time they have restricted the use of 
comparable worth studies as evidence to prove the discriminatory intent 
necessary to a successful disparate treatment case. 

Activity has thus shifted to state arenas ranging from litigation 
under state law to state and local legislation. As a result of this 
movement, a university may find itself defending a wage discrimination 
suit brought under a state equal pay act or equal rights amendment 
which incorporates a comparable worth theory. It is more likely that a 
public academic institution will encounter the comparable worth issue 
in state legislation or in union negotiations. For those conducting a 
study or implementing a comparable worth pay policy, current statutes 
and state experiences indicate several important factors to consider: 
whether the law clearly defines the terms—comparable worth, parties 





211 The Oregon Labor Commissioner, for example, estimated that a comparable worth 
policy would triple the number of complaints filed against the state with the already 
over-worked Civil Rights Division. See Madden, supra note 129, at 279. 

212 Td. at 280. 

213 MINN. STAT. ANN. § 43A.05(5) (West Supp. 1987). 

14 WASH. REv. CoDE ANN. § 28B.16.116 (Supp. 1987) (higher education provision 
which is identical to the provision for state non-exempt employees). 
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covered, implementation schedule; which job evaluation system will 
provide an unbiased, objective evaluation of the positions studied; and 
how the university will compute the results, determine where wage 
inequity exists and make salary adjustments. 


Judith L. Andrews* 





* B.A., Beloit College, 1975; J.D. Candidate, Notre Dame Law School, 1988. 











THE First AMENDMENT ON CAMPUS: THE 
RIGHTS OF THE STUDENT PRESS v. THE 
RIGHTS OF THE STUDENTS 


Almost twenty years ago the United States Supreme Court estab- 
lished that students and teachers in public schools possess first amend- 
ment rights within the school environment.’ These rights, because of 
the academic setting, are limited; they may not be exercised in a 
manner that ‘‘materially disrupts classwork or involves substantial 
disorder or invasion of the rights of others.’’? The courts, however, 
rarely find behavior sufficiently disruptive to curtail the first amend- 
ment rights of stete university students. 

When first amendment rights conflict with one another at state 
universities serious problems can develop.* This frequently occurs 
with the student press,* which has attributes of both a state instru- 
mentality and a private newspaper. Thus, cases involving student 
newspapers will often turn on the paper’s classification as a private 
newspaper or as a state instrumentality.® 

This Note compares the competing constitutional interests of the 
student press and the rest of the state university community. Part I 





1 Tinker v. Des Moines Indep. School Dist., 393 U.S. 503, 89 S. Ct. 733 (1969). 
“It can hardly be argued that either students or teachers shed their constitutional rights 
to freedom of speech or expression at the schoolhouse gate.’’ Id. at 506, 89 S. Ct. at 
736. See also Healy v. James, 408 U.S. 169, 92 S. Ct. 2338 (1972). 

2 393 U.S. at 513, 89 S. Ct. at 740; see also Healy, 408 U.S. at 189, 92 S. Ct. at 
2350: ‘‘Associational activities need not be tolerated where they infringe reasonable 
campus rules, interrupt classes, or substantially interfere with the opportunity of other 
students to obtain an education.’’ 

3 See, e.g., Widmar v. Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981). 

* ‘Student press,’’ for the purposes of this note, means student newspapers which 
are recognized by the state university at which they operate. See Abbott, The Student 
Press: Some First Impressions, 16 WAYNE L. REv. 1 (1969) (discussing the ‘‘underground”’ 
student press). 

5 See Comment: Student Editorial Discretion, the First Amendment, and Public 
Access to the Campus Press, 16 U.C. Davis L. REv. 1089 (1983). 

Student editors at most major state universities are free from direct administrative and 
faculty control over content of the newspaper. Most newspapers are funded by 
advertising revenue. . . . Editorials reflect the view of the collective staff, and 
opinion columns represent the views of the signatories. The student editor has 
the power to adjust the allocation of papers and to make and amend advertising 
policy. Major capital expenditures such as the purchase of new typesetting or 
printing equipment, however, may require university approval. Most student 
newspapers are given rent free use of campus facilities. In addition, some 
newspapers utilize a campus print shop for producing the paper, instead of 
contracting with private offset companies. 

Id. at 1092-93 (footnotes omitted). 

® See infra, notes 108-120 and accompanying text. 
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studies the freedom of the press and concludes that the courts have 
taken an expansive view of the right of student newspapers to be free 
from administrative censorship. Part II concentrates on mandatory 
student funding of newspapers and concludes that the Constitution 
does not require refundability. Part III examines open access and right 
to reply claims made against the student press and concludes that, 
since student newspapers are not properly viewed as public fora or 
state actors for such claims, those claims must ultimately fail under 
the Constitution. 


I. RIGHTS OF THE STUDENT PRESS 


The first amendment to the United States Constitution provides 
for both freedom of speech and freedom of the press.’ Both clauses 
apply to university students, as ‘‘universities are not enclaves immune 
from the sweep of the [flirst [ajmendment.’’* Further, they protect 
student newspapers from governmental censorship. Part I of this Note 
considers two types of governmental censorship: prior restraints and 
post-publication penalties. It will then consider the special problem 
of university liability for the student press. 


A. Prior Restraints 


The most effective and repugnant form of press censorship is the 
prior restraint. Prior restraints suppress ideas before publication, en- 
suring they cannot spread.* According to one common view, the press 





7 “Congress shall make no law . . . abridging the freedom of speech, or of the 
press ... .’’ U.S. Const. amend. I. Whether the press clause has any independent 
significance is debatable. See generally Stewart, Or of the Press, 26 Hastincs L.J. 631 
(1975); First National Bank of Boston v. Bellotti, 435 U.S. 765, 797-802, 98 S. Ct. 1407, 
1427-29 (1978)(Burger, C.J., concurring). Clearly the speech clause does serve to protect 
newspapers from governmental censorship. See, e.g., New York Times v. United States, 
403 U.S. 713, 91 S. Ct. 2140 (1971); Near v. Minnesota, 283 U.S. 697, 51 S. Ct. 625 
(1931). 

® Healy v. James, 408 U.S. 169, 180, 92 S. Ct. 2338, 2345 (1972); cf. Levin, 
Educating Youth for Citizenship: The Conflict Between Authority and Individual Rights 
in the Public School, 95 YALE L.J. 1647 (1986): 

In the case of schoolchildren, however, the courts balance [flirst [aJmendment rights 
against the interests of the school authorities in inculcating community values 
and in maintaining order and control so that the educational mission can be 
accomplished, using less rigorous constitutional standards [than for the public 
at large] in the balancing. 

Id. at 1678. 

® Prior restraints have been denounced at least since the days of the licensing of 
publishers in seventeenth century England. Responding to that licensing scheme John 
Milton created the forebearer to the modern ‘‘marketplace of ideas’ theme when he 
wrote: 

And though all the winds of doctrine were let loose to play upon the earth, so Truth be 
in the field, we do injuriously, by licensing and prohibiting, to misdoubt her 
strength. Let her and Falsehood grapple; who ever knew Truth put to the worst, 
in a free and open encounter? 

J. MILTON, AREOPAGITICA—A SPEECH FOR THE LIBERTY OF UNLICENSED PRINTING (1644), re- 

printed in G. GUNTHER, CONSTITUTIONAL Law at 978 (11th ed. 1985). 
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clause serves primarily to prevent prior restraints,*° though it may 
permit them in some ‘‘exceptional cases.’’"" 


1. Publication Boards 


The publication board, the most common method of prior restraint 
imposed on the student press, reviews material before publication and 
can compel editorial changes or removal of material. Board member- 
ship often includes faculty members, administrators, and sometimes 
students. In Antonelli v. Hammond” a state university president 
appointed two faculty members to an ‘‘advisory board’’ after students 
attempted to publish an article containing controversial language." 
The president effectively impounded the paper’s funding and allowed 
it to go to press only after the board determined that each issue was 
not ‘‘obscene’’ and that it represented ‘‘responsible freedom of the 
press,’’ a standard not further defined.** The federal district court 
found this board impermissible under the first amendment, in part 
because of a strong presumption against the constitutional validity of 
previous restraints.*> This board was no exception to that general rule, 
despite its duty to suppress obscenity.*® Therefore the board could 
survive only if the institutional needs of a public university justify 
an exercise of otherwise unwarranted state power.’”? While the court 


found that the exercise of individual rights ‘‘must yield when [it is] 
incompatible with the school’s obligation to maintain order and dis- 
cipline necessary for the success of the educational process,’’ censor- 
ship here was inappropriate because in a student newspaper even 





1° “In determining the extent of the constitutional protection, it has been generally, 
if not universally, considered that it is the chief purpose of the guaranty to prevent 
previous restraints upon publication.’’ Near, 283 U.S. at 713, 51 S. Ct. at 630. 

" Td. at 716, 51 S. Ct. at 631. Near set forth three exceptions to the rule against 
prior restraints, so that restraint will be allowed to prevent: actual interference with 
military recruiting efforts or publication of sailing dates of transports or number and 
location of troops in wartime; obscenity; and use of words that ‘‘have all the effect of 
force.’’ Id. Cf. United States v. Progressive, Inc., 467 F. Supp. 990 (W.D. Wis. 1979). 

2 308 F. Supp. 1329 (D. Mass. 1970) (Fitchburg State College, Massachusetts). 

3 Antonelli, 308 F. Supp. at 1332. The article was written by Eldridge Cleaver and 
entitled Black Moochie. 

4 Td. 

18 Id. at 1335. 

16 Id. at 1335-36. One of the board’s duties was to prevent the publication of 
‘‘obscenity.’’ Obscenity is both constitutionally unprotected speech, see, e.g. Miller v. 
California, 413 U.S. 15, 23, 93 S. Ct. 2607, 2614 (1973), and one of the Near exceptions. 
That could not save this board, however, because it did not meet procedural safeguard 
standards set forth by the Supreme Court in Freedman v. Maryland, 380 U.S. 51, 85 S. 
Ct. 734 (1965). But see People v. Wasserman, 27 Mich. App. 16, 183 N.W.2d 313 (1971) 
(affirming conviction of editor of college newspaper for distributing a ‘‘lewd, obscene, 
indecent, and filthy article’’ under the pre- Miller obscenity standard set forth in Memoirs 
v. Massachusetts, 383 U.S. 413, 86 S. Ct. 975 (1966)). 

7 308 F. Supp. at 1336. 
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obscenity, which is unprotected speech, is unlikely to disrupt the 
educational process.*® 

Similarly, in Trujillo v. Love,’® student-written material was sub- 
ject to review, albeit by the paper’s advisor rather than a review 
board.?° The advisor instructed the students to submit all ‘‘controver- 
sial’’ material to him for form revisions;?* he did not propose to alter 
the substance of any material submitted. After a dispute over the 
content of an article and an editorial submitted by the plaintiff, the 
advisor suspended the plaintiff from the staff.?? 

The U.S. District Court decided that, because the university had 
created the newspaper as an open forum for student expression,?* it 
could not now curtail otherwise protected speech absent an overriding 
state interest. The court found that the university could prohibit 
protected speech in an educational setting only when ‘‘necessary to 
avoid material and substantial interference with schoolwork or disci- 
pline.’’* Thus, even if the advisor intended only to instruct the 
students for future careers in journalism, his actions were barred 
because the paper served as a fully open forum for students. Prior 
restraint based on content abridged the student’s free expression rights 
and suspending the student impermissibly punished her for exercising 
that right.25 The court also rejected the advisor’s distinction between 
review of form and review of content. Here the advisor censored 
substance since he allowed nothing at all to be published.”é 





1° Id. 

19 322 F. Supp. 1266 (D. Colo. 1971). 

0 Trujillo involved the student newspaper at Southern Colorado State University. 
Plaintiff Trujillo was managing editor of the paper, which had historically been run by 
the students without university control. In 1970 the university agreed to finance publi- 
cation in order to allow student funds to be used for other purposes, though the student 
government continued to pay for staff salaries and supplies for the paper from student 
activity fees. At this time the president of the school announced that the mass commu- 
nications department would supervise operation of the paper as an ‘“‘instructional tool.’’ 
The school also hired an ‘‘advisor” for the paper. 

21 “Controversial’’ was not defined. Revisions were to be based on the advisor’s 
professional experience and the canons of journalistic ethics. 

22 Prior to the first issue of the 1970-71 school year plaintiff submitted an article 
for publication, though not for review by the advisor. The advisor deemed the article 
potentially libelous and unethical. The chairman of the mass communications department 
ordered the article deleted from the issue. Shortly thereafter plaintiff submitted an 
editorial, to which the advisor again objected on grounds of libel and ethics. Plaintiff 
and the student editor of the paper agreed to rewrite the editorial, but in the meantime 
the advisor suspended plaintiff from the paper, ‘‘because she seemed unwilling to learn 
and [I] ‘couldn’t do any more for her.’’’ Trujillo, 322 F. Supp. at 1269. 

23 See infra Part III for discussion of the public forum doctrine. 

24 322 F. Supp. at 1270 (quoting Tinker v. Des Moines Indep. School Dist., 393 
U.S. 503, 511, 89 S. Ct. 733, 739 (1969)). 

25 Id. 

26 Id. The court noted: 

To recommend that an editorial written in a prose line be rendered in iambic pentameter 
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These two cases signify judicial unwillingness to allow university 
officials to determine what can be published once they have created 
a fully open forum. Whether a university could limit the forum from 
the beginning, for example by creating the paper under the auspices 
of a journalism department or publication board, presents a different 
question, one which Trujillo expressly left open.?” Several high school 
press cases have upheld such limitations, but the analogy is weak 
since the courts have generally allowed school officials much greater 
latitude in dealing with relatively immature high school students 
rather than college students who are considered young adults.** Clearly 
a university has no obligation to create a student newspaper.”® Anto- 
nelli suggests that other limitations, such as limiting the paper’s 
content to student or university community writing, might be consti- 
tutional.*° It seems unlikely, however, that prior review of student 
written material would or should be allowed, even if the university 
conditioned creation of the newspaper upon such review.** 


2. Funding Cut-offs 


A university can effectively restrain student writing prior to pub- 
lication by withdrawing the paper’s funding. Since student papers 
rely to a large extent on university funding or student activity fee 
allocations,*? termination of such revenue will often be tantamount to 
shutting down the paper.** While a university need not create a student 





may be a suggestion concerning form, but the deletion of a cartoon and caption 

and the recommendation that a reference to a judge as a small-town farmer be 

dropped obviously concern content. The right of free expression would have 

little meaning if otherwise protected speech could be so altered. 
Id. (emphasis in original). 

27 Id. at 1270. 

28 For an exhaustive treatment of the differing treatments accorded by the courts to 
university, high school, and grammar school press, see Avery and Simpson, The Con- 
stitution and Student Publications: A Comprehensive Approach, 16 J.L. & Ebuc. 1 (1987). 
See also Note, Administrative Regulation of the High School Press, 83 Micu. L. REv. 
625, 632-33 (1984) and cases cited therein. 

29 See, e.g., Joyner v. Whiting, 477 F.2d 456, 460 (4th Cir. 1973). 

3° A university could probably justify such a limitation as a legitimate content 
neutral time, place, and manner restriction under the public forum doctrine, since all 
external material would be excluded. Such a paper would constitute a ‘‘limited designated 
forum’’ under Perry Educ. Ass’n. v. Perry Local Educators Ass’n., 460 U.S. 37, 103 S. 
Ct. 948 (1983). Students and faculty would remain free to have any view printed without 
prior approval, subject to the editorial discretion of the paper’s staff. See generally infra 
Part III for discussion of the public forum doctrine when the student editors, rather than 
the university, seek to limit the forum. 

31 Healy v. James makes clear the Supreme Court’s view of the university as a 
leader in providing wide-ranging debate, a view that is at odds with any type of prior 
restraint. ‘“The college classroom with its surrounding environs is peculiarly the ‘market- 
place of ideas.’’’ Healy, 408 U.S. at 180, 92 S. Ct. at 2346. 

32 See infra Part II. 

33 In Antonelli the president terminated funding following a refusal to submit copy 
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newspaper,** a more troubling issue arises when the university seeks 
to cut off funds allocated in the past to an established paper. 

In Joyner v. Whiting,** after an allegedly racist editorial,** the 
North Carolina Central University president withheld funding for the 
student paper pending agreement on ‘‘standards’’ for future issues.°*” 
The Fourth Circuit ruled that, however distasteful, the editorial was 
constitutionally protected speech.* It rejected the university’s conten- 
tion that the paper was a state agency and thus that in terminating 
funding the university prevented a state agency (the paper) from 
violating the fourteenth amendment by spending state money to dis- 
courage racial integration.*® Since no constitutionally permissible rea- 
son supported discontinuing the funding, the university must have 
acted to suppress the editorial’s content, and that was impermissible.*° 





to the ‘‘advisory board.’’ The staff attempted to continue publication through advertising 

revenue and private funding. They managed to publish only one issue under that 

arrangement. 308 F. Supp. at 1333. 

34 See Joyner v. Whiting, 477 F.2d 456 (4th Cir. 1973). School library cases have 
presented the somewhat related topic of ‘‘book tenure’ — a different constitutional 
treatment when a school or board of education seeks to remove a book from a library 
than when the same school or board refuses to purchase a book in the first place. See 
Right to Read Def. Comm. of Chelsea v. School Comm. of City of Chelsea, 454 F. Supp. 
703 (D. Mass. 1978); see generally F. DuTILE, SEX, SCHOOLS, AND THE Law, 81-84 (1986). 
In a passage perhaps relevant to the distinction between not creating a newspaper and 
terminating an existing paper, Professor Dutile noted: 

Because removal may be so much more telling, it has been suggested that the acquisition 
decision be presumed constitutional, with the burden placed on the person 
challenging it, and the removal decision be presumed unconstitutional, with 
the burden on the remover. 

Id. at 83-84 (footnote omitted). 

38 477 F.2d 456 (4th Cir. 1973). 

%° North Carolina Central University (NCCU), formerly an all black school, was in 
the process of being desegregated. The student editor ran a front-page editorial denounc- 
ing the desegregation process and demanding that NCCU remain a ‘‘Black School.”’ The 
editorial said in part: ‘‘There is a rapidly growing white population on our campus. .. . 
We want to know why they are here. . . . Black students on this campus have never 
made it clear to these people that we are indeed separate from them, in many ways, and 
wish to remain so.’’ Joyner, 477 F.2d at 458. 

37 Later, acting on advice of counsel that as a state institution the university could 
not withhold funding contingent on ‘‘journalistic standards’’ or other subjective criteria, 
the president ‘‘irrevocably terminated the paper’s financial support.’’ Id. at 459. 

%° The university conceded that the editorial did not fall within the Tinker-Healy 
nexus as likely to cause disruption of the school. Id. at 461. 

%° Id. The trial court accepted this argument and permanently enjoined the school 
from funding the paper. The Fourth Circuit refused to determine whether the paper was 
a state agency, finding that even if it were, the speech was protected since the fourteenth 
amendment proscribes state action that discourages racial integration, not state advocacy. 
Id. at 461-62. That finding drew a strong dissent which found the editorial to clearly 
constitute state action and the president’s action to be fully justified. Id. at 464-67 (Field, 
J., dissenting). 

« The court said: 

It may well be that a college need not establish a campus newspaper, or, if a paper has 
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Finally, the court rejected the argument that a permanent withdrawal 
of funding, coupled with the students’ freedom to publish and cir- 
culate a non-university supported newspaper, did not constitute cen- 
sorship because it was not tied to disapproval of editorial content. 
The court noted that one of the reasons for the university withdrawing 
the funding was displeasure with editorial policy, and ‘‘the abridge- 
ment of freedom of the press is nonetheless real because it is perma- 
nent.’’* 

Similarly, Antonelli*? concluded that the university could not 
terminate funding for failure to submit copy to an advisory board. 
The state, in creating an activity involving media of communication, 
will to some degree regulate the form of expression, but state regu- 
lation will not be ‘‘permissible simply because it involves an activity 
which is a part of the university structure and is financed through 
funds controlled by the administration.’’** The court emphasized the 
public forum doctrine and the fact that the university attempted to 
control content within a forum it created by closing that forum to 
prevent dissemination of material it found disagreeable. But courts 
have prohibited such regulation which infringes constitutionally pro- 
tected speech in a forum created by the state, be it a form of media 
or a use of facilities, unless the state can show that it is necessary to 
maintain order and discipline within the educational process.** 


It is clear, then, that state universities may not terminate funding 
for a student paper because of the paper’s editorial content. On the 
other hand, if the university terminates or reduces funding for some 
non-censorial purpose, such as budgetary cutbacks for the school, 
such state action would seem constitutional.** Although such an action 
may be just as permanent as in Joyner, it is not motivated by an 





been established, the college may permanently discontinue publication for 

reasons wholly unrelated to the [first [aJmendment. But if a college has a 

student newspaper, its publication cannot be suppressed because college offi- 

cials dislike its editorial content. 

Joyner, 477 F.2d at 460. 

“ Td. at 462. 

* Antonelli v. Hammond, 308 F. Supp. 1329 (D. Mass. 1970); see supra, notes 12- 
18 and accompanying text. 

* 308 F. Supp. at 1337. The funds involved in Antonelli were mandatory student 
fees, not tuition payments or state appropriations. Id. at 1332. 

“ Id. See, e.g., Close v. Lederle, 303 F. Supp. 1109 (D. Mass. 1969), rev’d, 424 
F.2d 988 (ist Cir.), cert. denied, 400 U.S. 903, 91 S. Ct. 141 (1970); Smith v. University 
of Tenn., 300 F. Supp. 777 (E.D. Tenn. 1969); Zucker v. Panitz, 299 F. Supp. 102 
(S.D.N.Y. 1969); Brooks v. Auburn Univ., 296 F. Supp. 188 (M.D. Ala.), aff'd, 412 F.2d 
1171 (5th Cir. 1969); Snyder v. Board of Trustees of Univ. of Ill., 286 F. Supp. 927 (N.D. 
Ill., 1968); Dickey v. Alabama State Bd. of Educ., 273 F. Supp. 613 (M.D. Ala. 1967), 
vacated on other grounds, 402 F.2d 515 (5th Cir. 1968). 

4s Joyner suggested as much in dicta. See supra note 40. See also Stanley v. 
MaGrath, 719 F.2d 279 (8th Cir. 1983) for a discussion of funding limitations based on 
‘mixed motives,’’ i.e. one or more permissible and one or more impermissible motives 
involved in the funding limitation. 
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attempt to censor; further, its very permanence will make it content 
neutral, much as the university in Jovner ad argued. 


B. Post-publication Penalties 


The second form of censorship occurs when the university im- 
poses a post-publication penalty to punish the writer, editor, or paper 
itself for the paper’s content. Such penalties, most commonly funding 
cut-offs and suspension or expulsion of student writers and editors, 
are infirm when applied to protected speech for two reasons. First, 
they penalize the exercise of valid first amendment rights. Second, 
they ‘‘chill’’ the exercise of first amendment rights due to the fear of 
such punishment. 

The United States Supreme Court has made clear that freedom of 
expression is not absolute,*® as can be seen in its cases treating 
defamation,*’ ‘‘fighting words,’’** obscenity,*® and commercial speech.*° 
Some restrictions thus can be constitutionally applied to such speech. 
In the university context the administration can penalize expression 
which would ‘materially and substantially interfer[e] with the re- 
quirements of appropriate discipline in the operation of the school.’’® 
On the other hand, the Constitution protects speech which falls outside 
these categories, and the university must, as an arm of the state, show 
a compelling justification for penalizing it. The constitutional issue 
is two-fold: whether the material is constitutionally protected; whether, 
if it is protected, the university action in response to the material 
penalizes the exercise of a constitutionally protected right. 

In Antonelli v. Hammond*® and Joyner v. Whiting,®** the funding 
cut-offs acted both as a prior restraint on future publication, as already 
noted, and as a penalty for material published in the past. In Antonelli 
the school president punished what he conceded to be constitutionally 
protected speech by creating an advisory board and conditioning 





«© See generally Chaplinsky v. New Hampshire, 315 U.S. 568, 62 S. Ct. 766 (1942). 

47 See, e.g., Dun & Bradstreet v. Greenmoss Builders, Inc., 472 U.S. 749, 105 S. 
Ct. 2939 (1985); New York Times v. Sullivan, 376 U.S. 254, 84 S. Ct. 710 (1964). 

* See, e.g., Gooding v. Wilson, 405 U.S. 518, 92 S. Ct. 1103 (1972); Chaplinsky 
v. New Hampshire, 315 U.S. 568, 62 S. Ct. 766 (1942). 

4° See, e.g., New York v. Ferber, 458 U.S. 747, 102 S. Ct. 3348 (1982) (child 
pornography); Miller v. California, 413 U.S. 15, 93 S. Ct. 2607 (1973). 

5° See, e.g., Posadas de Puerto Rico Assocs. v. Tourism Co. of Puerto Rico, 106 S. 
Ct. 2968 (1986); Bates v. State Bar of Ariz., 433 U.S. 350, 97 S. Ct. 2691 (1977) (lawyer 
advertising); Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 425 
U.S. 748, 96 S. Ct. 1817 (1976). 

51 Tinker v. Des Moines Indep. School Dist., 393 U.S. 503, 513, 89 S. Ct. 733, 740 
(1969); see also Healy v. James, 408 U.S. 169, 92 S. Ct. 2338 (1972). 

82 See supra notes 12-18 and accompanying text. 

5° See supra notes 35-41 and accompanying text. 

5¢ 308 F. Supp. at 1332 n.2. The President of Fitchburg State College dropped his 
contention that the article in question was obscene at trial. 
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future funding on the approval of all copy by that board. In Joyner 
the president permanently terminated funding for the school paper 
following a segregationist editorial.** The court found that the per- 
manent funding cut-off impermissibly penalized the exercise of the 
first amendment right of freedom of the press.** 

In Dickey v. Alabama State Board of Education*’ a student editor 
was suspended for ‘‘insubordination’’ when he published an editorial 
which the university president had forbidden him to run.** The court 
noted that schools can set up reasonable rules necessary to maintain 
order so that the instituticn can be run in a manner conducive to 
learning.*® The suspension of Dickey for publishing the editorial was, 
however, unreasonable because it penalized him for exercising his 
first amendment rights.© 

Thus, state universities have penalized staff members or editors 
by funding cut-offs and expulsion®™ or suspension when they find the 
content of student newspapers unacceptable.*? The cases leave no 





85 See supra notes 36-37 and accompanying text. 

56 Joyner, 477 F.2d at 458. 

57 273 F. Supp. 613 (M.D. Ala. 1967), vacated on other grounds, 402 F.2d 515 (5th 
Cir. 1968). 

88 The editorial supported Dr. Frank Rose, the president of the University of Alabama 
who had refused to censor a student publication on the subject ‘‘World in Revolution.”’ 
It also chastised members of the Alabama state legislature who had been ‘‘harassing’’ 
Rose for his performance. The president conceded the editorial was well written and in 
good taste. 273 F. Supp. 613 at 616-17. For the full text of the editorial, see id. at 617 
n.3. 

5° The United States Supreme Court has cited Dickey with approval. Tinker v. Des 
Moines Indep. School Dist., 393 U.S. 503, 514, 89 S. Ct. 733, 740 (1969). 

6 273 F. Supp. at 617-18. 

A state cannot force a college student to forfeit his constitutionally protected right of 
freedom of expression as a condition to his attending a state supported insti- 
tution. . . . The defendant in this case cannot punish [Dickey] for his exercise 
of this constitutionally guaranteed right by cloaking his expulsion or suspension 
in the robe of ‘‘insubordination.’’ The attempt to [so] characterize Dickey’s 
conduct . . . does not disguise the basic fact that Dickey was expelled from 
Troy State College for exercising his constitutionally guaranteed right of aca- 
demic and/or political expression. 

Id. at 618. 

1 In a related case a graduate student was expelled from the University of Missouri 
for distributing on campus an underground newspaper containing “indecent speech’”’ 
violative of a bylaw of the Board of Curators; the United States Supreme Court found 
the speech in question to be not unprotected by the first amendment, found that the 
student was expelled because the university disapproved of the newspaper’s content, 
and ordered the student reinstated absent a valid academic reason for the dismissal. 
Papish v. Board of Curators of Univ. of Mo., 410 U.S. 667, 93 S. Ct. 1197 (1973). 

8 See also Channing Club v. Board of Regents of Texas Tech Univ., 317 F. Supp. 
688 (N.D. Texas 1970), which held that Texas Tech could not prohibit the club’s privately 
printed newspaper from being sold in places selling books and periodicals containing 
language identical to that to which the university objected. Such university action contains 
elements of a prior restraint in that it prevents the intended audience from buying the 
paper on campus, but it is better viewed as a penalty. Since the club did publish its 
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doubt that if the newspaper has been defined as an open forum and 
if the contents fall within the first amendment, then such penalties 
are unconstitutional. Whether a university could create a newspaper 
that it controlled from the beginning, and thus that it could penalize 
as it wished, is debatable.®* Since courts are unwilling to allow states 
to condition attendance at a state university upon a student’s forfeiture 
of the first amendment right to freedom of expression, the student 
should not be forced to forfeit those rights as a condition to writing 
for the student newspaper. 


Cc. University Liability for the Campus Press 


A popular justification for university control over its student press 
is that the university may be liable for the conduct of that press.® 
Since the university’s funding of the newspaper gives it a theoretical 
control over the paper, such control, whether exercised or not, may 
open the university t. liability for suits resulting from what the paper 
publishes. Therefore the university may attempt to prevent liability 
by controlling the paper through its power of the purse. 

The New York Court of Claims rejected this argument in Mazart 
v. State.** The court noted two possible theories under which the 
university could be liable for the newspaper’s defamation: vicarious 
liability under the concept of respondeat superior and negligence for 
failing to provide the student press with proper operating guidelines.” 


Under respondeat superior, a university could avoid liability only 
by preventing defamatory material from ever appearing in a student 
paper, either by not having a paper or by exercising prior approval 
over printed material. Mazart concludes, however, that editorial re- 
view of protected speech in student publications cannot be based on 
the university’s power of the purse.® Since the university cannot 





material and was able to sell it, albeit not on the campus, the material was not restrained 
prior to publication. The university’s action, however, penalized the club for using 
constitutionally protected speech by denying it access to the market to distribute its 
paper, and obviously created a chilling effect: only by self-censorship could the club 
enter its market of choice. 

®s See supra notes 27-31 and accompanying text. 

* Dickey, 273 F. Supp. at 618. 

8s See generally Avery and Simpson, supra note 28 at 22-29. 

6° Mazart v. State, 109 Misc. 2d 1092, 441 N.Y.S.2d 600 (1981). Suit was brought 
solely against the State of New York, which would face liability as principal of the 
university if the university were found liable for the newspaper’s torts. The litigation 
concerned an article in the student paper at the State University of New York at 
Binghampton. The paper had published a letter, purportedly written by plaintiff students, 
claiming its authors were ‘‘members of the gay community.’’ The paper’s editors failed 
to verify whether plaintiffs actually wrote the letter. They did not. The court found 
publication of the letter to constitute libel per se. Mazart, 109 Misc. 2d at 1092-97, 441 
N.Y.S.2d at 601-04. 

87 Id. at 1098, 441 N.Y.S.2d at 604. 


88 Id. at 1101, 441 N.Y.S.2d at 606 (citing inter alia Joyner v. Whiting and Antonelli 
v. Hammond). 
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control the paper’s content there cannot be an agency relationship. 
That the university does benefit from the existence of the paper®® and 
does provide the paper with both office space and janitorial services 
does not create what could be termed an agency relationship in light 
of the university’s constitutionally mandated lack of editorial control.” 

Liability for negligence, on the other hand, would require the 
university to provide news reporting guidelines for the paper’s staff. 
Mazart attributes no such duty to the university because the court 
recognized college students as young adults rather than children. 
Imposing such a duty would effectively find that the students lacked 
the maturity and common sense of adults, which would be anomalous 
since college students meet the legal requirements for voting, mar- 
riage, and even jury duty to decide issues like those in question in 
Mazart.”? 

Mazart leaves open two very important questions. First, to what 
extent can victims of defamation by the student press be made whole 
if the university’s ‘‘deep pocket’’ is not available? The court implies 
that the plaintiff might not be made whole.”? This response raises a 
second question: which of the paper’s assets can plaintiffs reach. The 
Mazart court did not address this issue because the paper was not 
itself a party to the suit. Apparently, a plaintiff can reach all of the 
paper’s assets, including funding from the university and student fees. 
Mazart and this Note view student newspapers as independent enti- 
ties, although they exist because of the state and through state funding. 
Such independence is necessary to keep the state from exercising 
control over first amendment rights. But it is also necessary to protect 
the state from suffering for the wrongs of that which it cannot control. 
Concomitant to this independence, a court should treat state funding 
as analogous to other sources of funding such as advertising revenues 





® The university received benefits including a forum for campus debate, a vehicle 
for campus announcements, and an educational activity for student participation. 109 
Misc. 2d at 1101, 441 N.Y.S.2d at 606. 

70 Td. (‘‘Such accouterments are nothing more than a form of financial aid which 
cannot be traded off in return for financial control.’’) Cf. Milliner v. Turner, 436 So. 2d 
1300 (La. Ct. App. 1983), aff'd mem. 442 So. 2d 453 (La. 1983)(university exempted 
from liability for student press because first amendment prohibits exercise by university 
of all but advisory control). 

7 Id. at 1102-03, 441 N.Y.S.2d at 607. But see Wallace v. Weiss, 82 Misc. 2d 1053, 
372 N.Y.S.2d 416 (1975). In Wallace the trial court refused to grant a private university 
summary judgment on the issue of liability: 

A private university may be in a position to take precautions against the publication of 
libelous material in its student publications. It may have the right of prior 
restraint. At least it may issue instructions and guidelines to those in charge 
of student publications so those persons are made aware of the dangers of libel 
and ways to safeguard against it. 

Id. at 1058, 372 N.Y.S.2d at 422. 

7 *‘The [cJourt recognizes that the [paper] and its staff may be incapable of 
compensating claimants for any damages flowing from the libel.’’ Mazart at 1102-03, 
441 N.Y.S.2d at 607. 
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or alumni contributions: it is reachable in full when necessary to 
satisfy a judgment against the student paper. Such is not the result 
of censorship, however, but of the independence of the paper; the 
student press must accept the responsibilities as well as the rights of 
that independence. 


II. THE RIGHTS OF STUDENTS: MANDATORY STUDENT ACTIVITY FEES”? 


Tinker v. Des Moines Independent School District’* and Healy v. 
James’® established that the first amendment applies to students at 
state universities. The rationale of these cases led to constitutional 
protection for the student press. Tinker and Healy, however, have not 
been limited to the student press. Indeed those two cases involved 
symbolic speech and political expression and associational rights, 
respectively, and not the student press. In some cases students have 
charged that giving first amendment freedom to a university-supported 
newspaper violated their own first amendment rights. Those cases fall 
into two categories. Part II of this Note examines attacks on the funding 
of the papers. Part III reviews the right of students to have their 
material published over the objections of the paper’s editors. 

Student activity fees, which are usually mandatory and non- 
refundable,”* fund many student newspapers.” Students have claimed 
such systems violate their first amendment rights” because the stu- 
dents must contribute to activities or organizations they oppose and 
with which they do not want to be associated, such as certain campus 
political groups, speakers boards that sponsor controversial lecturers, 
or a newspaper that is perceived as favoring a given philosophy.” 





7° For a good discussion of the first amendment problems with mandatory student 
fees see Steele, Mandatory Student Fees at Public Universities: Bringing the First Amend- 
ment Within the Campus Gate, 13 J.C.U.L. 353 (1987). 

74 393 U.S. 503, 89 S. Ct. 733 (1969). 

7° 408 U.S. 169, 92 S. Ct. 2338 (1972). 

7° Generally every student must pay a specified amount which is then pooled and 
allocated to the various recipient activities, often by the student government. The student 
has no direct control over which activities are funded with his or her contribution. 

7” See, e.g., Stanley v. MaGrath, 719 F.2d 279 (8th Cir. 1983); Joyner v. Whiting, 
477 F.2d 456 (4th Cir. 1973); Arrington v. Taylor, 380 F. Supp. 1348 (M.D.N.C. 1974), 
aff'd mem., 526 F.2d 587 (4th Cir. 1975), cert. denied, 424 U.S. 913, 96 S. Ct. 1111 
(1976); Trujillo v. Love, 322 F. Supp. 1266 (D. Colo. 1971); Antonelli v. Hammond, 308 
F. Supp. 1329 (D. Mass. 1970). 

7° See generally Gibbs & Crisp, The Question of First Amendment Rights v. Man- 
datory Student Activity Fees, 8 J.L. & Epuc. 185 (1979). 

7° For some cases dealing with mandatory student fees in the non-student newspaper 
context, see Galda v. Bloustein, 686 F.2d 159 (3rd Cir. 1982) (Galda I) and Galda v. 
Rutgers, 772 F.2d 1060 (3rd Cir. 1985), cert. denied, 106 S. Ct. 1375 (1986) (Galda II 
(New Jersey Public Interest Research Group in both cases; see infra note 101); Good v. 
Associated Students of the Univ. of Wash., 86 Wash. 2d 94, 542 P.2d 762 (1975)(speaker 
program, films and services performed by ASUW; see infra note 85); Larson v. Board of 
Regents of Univ. of Neb., 189 Neb. 688, 204 N.W.2d 568 (1973) (campus newspaper and 
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Such students believe that in imposing the mandatory fee, the uni- 
versity, and thus the state, forces those students to support and 
associate with philosophies they find repugnant. Since the first amend- 
ment implies the freedom not to speak or associate,®° the university 
thus impinges the constitutional rights of those students. 

In Veed v. Schwartzkopf*: a University of Nebraska at Lincoln 
student challenged mandatory student fees which were distributed to 
the school newspaper and various speakers. The plaintiff disagreed 
with the paper’s editorial philosophy and with many of the speakers’ 
ideas.* The federal district court rejected his argument and found that 
the university had not attempted ‘‘to support or advance any particular 
political or personal philosophy.’’®* Rather, the university had adopted 
an educational philosophy stressing education beyond the formal class- 
room which included exposure to speakers and ideas representing 
‘‘widely divergent opinions on a number of topics.’’** The court left it 
to the educators to determine what activities are educational, subject 
only to the limitations that the educators not act arbitrarily or capri- 
ciously in reaching their decision and that they do not ‘‘have the effect 
of imposing upon the student the acceptance or practice of religious, 
political or personal views repugnant to him or chilling his exercise of 
his constitutional rights.’’® 





speaker program); Lee v. University of Vt., 131. Vt. 170, 303 A.2d 475 (1973) (speaker 
program, campus newspaper, and films). See also Erzinger v. Regents of Univ. of Cal., 
137 Cal. App. 3d 389, 187 Cal. Rptr. 164 (1983), cert. denied, 462 U.S. 1133, 103 S. Ct. 
3114 (1983) (mandatory health fee used for abortion counselling, abortion referral, and 
abortion). See generally Steele, supra note 73 at 353-54 n.6, 360 n.54. 

8 See, e.g., Good v. Associated Students of Univ. of Wash., 86 Wash. 2d 94, 100- 
01, 542 P.2d 762, 766 (1975) (infra note 85). Good found the right not to associate is 
concomitant to the first amendment right to associate which had been recognized by the 
United States Supreme Court in NAACP v. Alabama, 357 U.S. 449, 78 S. Ct. 1163 (1958) 
and Griswold v. Connecticut, 381 U.S. 479, 85 S. Ct. 1678 (1965). 

81 353 F. Supp. 149 (D. Neb.), aff'd, 478 F.2d 1407 (8th Cir. 1973), cert. denied, 
414 U.S. 1135, 94 S. Ct. 878 (1974). 

8 353 F. Supp. at 150-51. Speakers included homosexuals speaking on the state of 
homosexuality at the ‘‘1971 Time-Out Conference on Human Sexuality’’ as well as 
columnist Jack Anderson. Also a book on birth control was purchased with the mandatory 
fees. Id. at 151. The plaintiff claimed that the use of mandatory fees to support the 
newspaper and finance the speakers associated him with objectionable philosophies, and 
thus violated his freedom of speech, religion, press, and association under the first 
amendment. Id. at 152. 

®° The court found that the plaintiff must show that the university used the 
mandatory fees to advocate a particular philosophy or set of philosophies. Id. The court 
also noted that there were no university guidelines on how the money must be spent, 
nor was there any form of censorship or editorial control exercised over the newspaper. 
‘Indeed, such control by the university would raise grave constitutional questions.’’ Id. 

% Id. 

8s Id. The Washington Supreme Court reached a similar conclusion in Good v. 
Associated Students of Univ. of Wash., 86 Wash. 2d 94, 542 P.2d 762 (1975). Good 
involved the use of mandatory student fees to support the Associated Students of the 
University of Washington (ASUW), a nonprofit corporation to which all students be- 








518 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 3 


Arrington v. Taylor®* presented the student fee question solely in 
the context of a student newspaper.®” The federal district court made 
several factual findings which pointed to the important educational role 
of the newspaper. Specifically, the court found: 


Neither the [u]niversity nor [the paper] imposes or attempts to 
impose an orthodoxy or point of view concerning religious, moral, 
philosophical, ideological, and political ideas upon any individ- 
ual. . . . [The paper] acts as an important adjunct to the academic 
experience of students at the [uJniversity by publishing a wide 
range of issues and views, and by informing students and other 
members of the [uJniversity community about local events... . 
[The paper also] acts as an informal but important ‘laboratory’ for 
journalism students and others.*® 


The court proceeded to consider plaintiffs’ claim, using a framework 
developed by Justice Harlan in his concurring opinion in Lathrop v. 
Donohue,® a case which rejected a lawyer’s challenge to a state re- 
quirement that he join and pay dues to an integrated state bar associ- 
ation. 

The Harlan framework considers four potential challenges to man- 
datory fee programs. First, forcing an individual to contribute to an 
organization whose agenda he opposes reduces the individual’s ‘‘eco- 


nomic capacity’’ to support and espouse views he believes in. The 





longed. The court held that mandatory membership in ASUW violated plaintiff's rights 
not to associate, see supra note 80, but that mandatory fees used in part to support 
ASUW were constitutional. 86 Wash. 2d at 104, 542 P.2d at 768. The court obtained 
this result by balancing the first amendment rights of the students against the ‘‘traditional 
need and desirability of the university to provide an atmosphere of learning, debate, 
dissent, and controversy.’’ Id. The court found that so long as the university did not 
exceed statutory authority and did not use the money as a vehicle to promote but one 
viewpoint, the university’s iuterest in providing an atmosphere of debate and inquiry 
must control, lest dissenting students be granted the power to veto (by withholding their 
funds) any event, speaker, or program with which they did not agree. Id. at 105, 542 
P.2d at 769. 

% 380 F. Supp. 1348 (M.D.N.C. 1974), aff'd mem., 526 F.2d 587 (4th Cir. 1975), 
cert. denied, 424 U.S. 913, 96 S. Ct. 1111 (1976) (University of North Carolina at Chapel 
Hill). 

*” Plaintiffs brought suit under 42 U.S.C. § 1983, citing their disagreement with 
various reportorial and editorial endorsements and positions of the paper including inter 
alia the endorsements of Hubert Humphrey, George McGovern, and other federal and 
local candidates, and positions taken on the impeachment of Richard Nixon, the appoint- 
ment of William Rehnquist, the death penalty, the Equal Rights Amendment, U.S. 
intervention in Cambodia, protests against the war in Southeast Asia, and abortion. Id. 
at 1350, 1357. 

8° Id. at 1357-58. The court also noted that though the paper did not present all 
viewpoints on various issues, it did ‘‘include a broad spectrum of views concerning a 
wide variety of issues’’ and also ‘‘routinely published letters to the [e]ditor disagreeing 
with . . . editorials.’’ Id. at 1355. 

* 367 U.S. 820, 848, 81 S. Ct. 1826, 1840 (1961) (Harlan, J., concurring). 
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court rejected such a contention here as ‘‘unsupportable,’’ finding the 
fees to diminish only ‘‘incidentally’’ the plaintiffs’ economic capacity.% 
Second, the mandatory fees constitute ‘‘governmental establishment of 
political belief.’’ The court rejected this position because the views 
espoused in the paper were those of the writers and staff of the paper, 
not those of the student body at large, and because it forced no one to 
accept any beliefs. Third, the fees increase the power of the paper and 
thus tend to drown out the voice of dissidents. The court rejected this 
view as a corollary to the diminished economic capacity argument, 
finding it ‘‘more imagined than real.’’ Fourth, the fees compel the dues 
payer to adopt and affirm the views of the beneficiary organization. 
The court rejected this on much the same grounds as it did the 
allegation of an establishment of political belief, stating that the paper’s 
‘position on a given subject is no more attributable to (and therefore 
imposed upon) plaintiffs than is the position of the Federal Government 
on South Vietnam attributable to each of the citizens who annually pay 
their federal taxes.’’™ 

The foregoing analysis shows that the mandatory fees produced 
only a slight infringement of the plaintiffs’ first amendment rights. 
Justice Harlan suggested, in the case of such minor infringement, an 
approach balancing the infringements upon the individual with the 
interests of the state, taking into account the purpose and motive of 
the government in exacting the fee. Here the government, through the 
university, had no motive of supporting a particular point of view; its 
motives were instead ‘‘laudable.’’ The university intended to create an 
entity that could serve to inform the university of important campus 
activities, to provide local, state, and national news, and to provide a 
complement to classroom education.*? Therefore, the court held that 
the mandatory fee did not violate the plaintiffs’ first amendment rights.% 
The court concluded by endorsing the Veed decision.” 





% One of the plaintiffs had to pay five dollars to support the paper during the 
school year. Arrington at 1356. 

% Id. at 1361-62. 

% Td. at 1361-63. ‘‘Perhaps its most important function is to complement classroom 
education by exposing the student body to various points of view on significant issues, 
and to allow students to express themselves on those issues.’’ Id. at 1362. 

%3 Id. at 1363. 

% Id. Arrington was recently reaffirmed by the Fourth Circuit in Kania v. Fordham, 
702 F.2d 475 (4th Cir. 1983). The plaintiffs in Kania claimed that Arrington was 
invalidated by Abood v. Detroit Bd. of Ed., 431 U.S. 209, 97 S. Ct. 1782 (1977) (state 
cannot compel public employees to contribute to union activities they oppose unless 
directly related to collective bargaining). The Fourth Circuit rejected the claim, distin- 
guishing Abood on two legal grounds. First, Abood disapproved not of all mandatory 
fees, but only those used for ideological purposes unrelated to the union’s primary 
purpose of collective bargaining; here there was no attempt by the university to support 
any of its biases, only an attempt to further the legitimate interest of education. Second, 
in Abood the fees were used to further only one viewpoint — the union’s — while here 
the fees were used to support a newspaper which furthers the ‘‘constitutional goal of 
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Although Arrington’s analysis concentrates mainly on the de min- 
imis nature of the interference with the plaintiffs’ constitutional rights, 
the paper’s educative function also played a central role in the decision. 
To an even greater extent the outcome in Veed is based upon the 
educative function of the university as a whole, and the value of non- 
classroom programs in particular. Mandatory student fees which sup- 
port non-classroom programs are, on the surface at least, unobjection- 
able.®* All students receive the benefits of such programs, and thus all 
should share the cost. So long as the programs remain diverse and 
present all viewpoints while promoting none, no constitutional problem 
arises.°° 

But what of the student-run university newspaper? Most campuses 
have but one. Should the paper be free to adopt whatever editorial 
policy it wants, regardless of the views of the administration or other 
students? If the university administrators find the paper’s content of- 
fensive, they can avoid reading it, but they cannot avoid funding it.” 
Yet student newspapers can be viewed as qualitatively different from 
other organizations, and thus at least a moral argument can be made 
that the university should refund student fees to the extent they finance 
a student paper. 

The very first amendment freedom student papers possess sets them 
apart: the university cannot act in any way to control their content 


once independence is established.** The university cannot exercise 





‘uninhibited, robust, and wide-open’ expression.’’ Kania, 702 F.2d at 479-80, quoting 
New York Times v. Sullivan, 376 U.S. 254, 270, 84 S. Ct. 710, 721 (1964). 

°5 See Gibbs & Crisp, supra note 78, at 196 (arguing that such fees are constitutional 
and justified so long as the criteria surrounding distribution of the funds: ‘‘(1) do not 
exceed statutory purposes; (2) are not arbitrary or capricious; (3) are non-discriminatory; 
and (4) do not promote or impose one particular viewpoint, be it social, religious, 
economic, or political’). 

% This is true whether the funds go to support a speakers board presenting 
proponents of various philosophies or to organizations which themselves present a 
particular philosophy or philosophies more in depth. While the university could not use 
student funds to support only the College Republicans, for example, it could use the 
funding to support any student political organization applying for the funding and 
meeting non-content based university criteria. See Healy v. James, 408 U.S. 169, 92 S. 
Ct. 2338 (1972). Thus a student who objected to the College Republicans could join, or 
start, a campus chapter of Social Democrats, College Democrats, Young Americans for 
Freedom, or other group. Members of any one might find the philosophy of one or more 
of the others repugnant, yet each still profits equally from the mandatory student fee. 

87 See Stanley v. MaGrath, 719 F.2d 279 (8th Cir. 1983). In Stanley the Board of 
Regents of the University of Minnesota (Twin Cities campuses) switched part of the 
paper’s funding from a purely mandatory student fee system to a partially refundable 
system. The Eighth Circuit found that the substantial motivation of the Regents in 
changing the fee allocation system was displeasure with the paper’s content. The Regents’ 
retention of a pure mandatory fee system at the other branches of the university clearly 
showed this motive. The Eighth Circuit thus remanded for imposition of injunctive relief 
to restore the old system of funding. Id. at 283-85. See also supra notes 32-45 and 
accompanying text. 

% See, e.g., Trujillo v. Love, 322 F. Supp. 1266 (D. Colo. 1971). 
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control whether they find one particular item objectionable or whether 
they find the newspaper’s content in general a problem because it 
reflects only one philosophy. The university must encourage wide- 
open debate in other programs under Veed and Good v. Associated 
Students of Washington’ while adopting a hands-off approach toward 
the newspaper. Only the canons of journalistic ethics and their require- 
ment of balanced, honest, and unbiased reporting as well as campus 
peer pressure can ensure that the student newspaper will serve as a 
forum for the various viewpoints on the campus. 

It is quite possible, therefore, that a student newspaper could 
become so identified with one philosophy so as to become repugnant 
to a portion of the student body.’ Such offended students, morally, 
should not have to support views they oppose without being provided 
an alternative. A university should refund student fees to the extent 
they go to fund student newspapers.’ To prevent any sort of censorial 





% Just the opposite would be the case if, for example, a university speaker’s board 
featured lecturers representing only one philosophy. The university would have to enforce 
the presentation of more views or risk violating the first amendment rights of the students 
and university community at large. See supra notes 82-85 and accompanying text. 

100 86 Wash. 2d 94, 542 P.2d 762 (1975); see supra note 85. The Good court stressed 
‘the proposition that there must be in fact a spectrum presented, not a single track 
philosophy.”’ Id. at 105, 542 P.2d at 769. 

101 One could argue that if a paper became completely identified with one issue or 
philosophy the university would have to order refunds to protect the complaining 
students’ first amendment rights. In Galda v. Rutgers, 772 F.2d 1060 (3rd Cir. 1985), 
cert. denied, 106 S. Ct. 1375 (1986) (Galda II) the Third Circuit ruled unconstitutional 
Rutgers’ funding of the New Jersey Public Interest Group (PIRG) from student activities 
fees. The court stressed the great deference it must give to the university’s judgment that 
the organization is ‘‘‘an appropriate participant in the total university forum.’’’ The 
university’s decision is presumptively valid, but can be overcome by a showing that 
PIRG ‘‘‘functions essentially as a political action group with only an incidental educa- 
tional component.’’’ Id. at 1064-65 (quoting Galda v. Bloustein, 686 F.2d 159 (3rd Cir. 
1982) (Galda I)). Whether a campus newspaper could ever become so politicized as to 
be ‘‘primarily a political action group’’ is debatable. Student papers will invariably offer 
some non-political fare (such as sports news or campus classifieds) at least occasionally. 
Also, Galda II turned largely on the fact that PIRG was an organization from outside the 
university and was devoted to changing conditions outside of the university. Galda II at 
1065. A campus newspaper is by definition part of the university community and will 
invariably focus, at least in part, on campus issues. Further, in Galda II the plaintiffs 
successfully sustained the argument that PIRG lacked any significant educational com- 
ponent. Id. at 1065-66. See Steele, supra note 73 at 367-72. Clearly a student newspaper, 
no matter how politicized, will also at least serve to educate its student staff in the 
newspaper business. Finally, a campus paper, unlike an off-campus political interest 
group, can be changed from within by dissenting students, though concededly perhaps 
not by a very small minority. Even if the paper currently refuses to recognize their views 
or print their letters, they always have the option of joining the staff and seeking to 
change the paper’s editorial philosophy to allow for the presentation of dissenting views. 
Also as current staff and editors graduate, turnover becomes somewhat inevitable. 

102 Obviously a moral argument can be made that no students should be forced to 
support any philosophy they oppose, and thus that all student fees should be refundable. 
This argument possesses much less force, however, in the non-newspaper setting. With 
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taint to the refund program, it should not reflect on the content of the 
paper, and should not reduce the paper’s funding.’ Thus other stu- 
dents’ fees would increase slightly to make up the difference. In 
practice, since the portion of a student’s activity fee allocated to a 
campus newspaper is so small in real terms, students would likely 
demand a refund only as an extreme matter of principle. Thus the 
number of refunds would be small, as would the increased cost to other 
students.1* 

While the normative result may very well be refundable student 
fees in so far as the fees are allocable to the student newspapers, the 
cases indicate that the Constitution does not mandate such a result. It 
is hard to imagine a student newspaper that is devoid of educational 
value, as Veed and Arrington seem to require, in order to prevent 
funding from mandatory student fees. Veed in particular stresses the 
discretion courts will give a university in creating educational policy 
absent arbitrary or capricious behavior or the imposition of one political, 
economic, personal, or religious viewpoint on the student.’ The idea 
of a student newspaper as an educational tool is clearly not an arbitrary 
or capricious one given the number of universities that have such 
papers. And, as seen above, any philosophical orthodoxy expressed by 
such a paper not only does not result from the university’s action, it 





respect to speakers boards and funding for political groups, offended students have the 
option of demanding outlets for their philosophies. See supra note 96. Student news- 
papers, however, cannot constitutionally be forced to present more varied views. Since 
most campuses can afford and support only one daily newspaper (if any), the university 
cannot provide a voice to compete with a newspaper that does not present all philoso- 
phies. While the answer to disagreeable speech may be more speech, the dissenting 
students should be given the opportunity to dissent on a somewhat equal footing to that 
of their opponents. Failing that possibility, they should be allowed to demand return of 
their fees. Arrington shows that their constitutional right to such a refund is outweighed 
by the state interest in providing educational opportunities to the university community 
as a whole. That the state has the constitutional power to extract the fee should not end 
the inquiry into whether it is morally right for it to do so. 

3 See Stanley v. MaGrath, 719 F.2d 279 (8th Cir. 1983); see supra note 97. In 
Abood v. Detroit Bd. of Ed., 431 U.S. 209, 97 S. Ct. 1782 (1977) the United States 
Supreme Court held that the Constitution mandated refunding of mandatory union fees 
to the extent they were used for ideological purposes and not for collective bargaining. 
Thus, one could argue by analogy, student fees going to newspapers should be refundable 
only to the extent they are used to promote the philosophy offensive to the objecting 
students. As a practical matter, such a system would be virtually impossible. Also, given 
the small amount in question, see infra note 104, and the small number of students 
likely to seek refunds, full refundability should not prove onerous to maintaining the 
paper’s current level of funding. 

10¢ In Veed $6.25 per semester was allocated from each student’s fee to the news- 
paper. 353 F. Supp. at 150. In Stanley the amount varied from $1.80 in the 1980-81 
school year when the fee was mandatory up to $2.56 for the 1982-83 school year when 
the fee was refundable. 719 F.2d at 281. In Kania v. Fordham, 702 F.2d 475 (4th Cir. 
1983), approximately twenty percent of each student’s fee, or about $4.60 out of $19.00, 
went to the paper each year. See Kania, supra note 104. 

15 Veed, 353 F. Supp. at 152. 
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may not, given the constitutional prohibition of university interference 
with the content of protected speech, result from it.1°° Thus, refunda- 
bility of student fees is not mandated, but nonetheless should be actively 
considered by the university as a policy that indicates the school’s 
recognition of widely divergent viewpoints on the campus and acknowl- 
edges that some students will often be alienated by the views of the 
campus newspaper, whether or not those views merely reflect main- 
stream campus thought. 


Ill. A RIGHT OF STUDENT ACCESS TO THE CAMPUS PRESS 


The final part of this Note discusses whether students have a 
constitutional right of access to the student paper which the university 
can constitutionally force them to underwrite through mandatory stu- 
dent activity fees.” This part considers whether student editors are 
state actors for first amendment purposes, whether the paper is a public 
forum, and the normative aspects of a right of access. 


A. State Action 


Students claiming a right of access to a student newspaper more 
specifically claim that non-access violates their first amendment rights.** 
However, the Constitution prohibits only the state from denying indi- 
viduals their first amendment rights, not private parties.” Thus, private 


newspapers need not provide ac.9ss to all persons.’*° Since university 
officials cannot control the paper’s content, they cannot have violated 
the claimant’s rights.*‘1 The issue thus becomes whether those who 
refuse to publish the claimant’s material, namely the student editors, 
are state actors.’’” 





106 See Joyner v. Whiting, 477 F.2d at 462. 

107 See generally Comment, supra note 5; Newell, A Right of Access to Student 
Newspapers at Public Universities, 4 J.C.U.L. 209 (1977). 

108 See generally J. Nowak, R. Rotunda & J.N. Young, CoNsTITUTIONAL LAW 421-50 
(3rd ed. 1986). 

109 The fourteenth amendment covers acts ‘‘fairly attributable’ to the state. Lugar v. 
Edmondson Oil Co., 457 U.S. 922, 937, 102 S. Ct. 2744, 2753 (1982). Such acts that 
prevent individuals from exercising their first amendment rights are unconstitutional, as 
the first amendment is fully applicable to the states via the fourteenth amendment. See, 
e.g., Gitlow v. New York, 268 U.S. 652, 666, 45 S. Ct. 625, 630 (1925). 

10 See Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 94 S. Ct. 2831 
(1974). 

11 See Mississippi Gay Alliance v. Goudelock, 536 F.2d 1073, 1075, reh’g denied, 
541 F.2d 281 (5th Cir. 1976), cert. denied, 430 U.S. 982, 97 S. Ct. 1678 (1977). 

12 The Fifth Circuit in Mississippi Gay Alliance, did not consider this issue, 
assuming that since university officials could not have constitutionally exercised any 
censorial oversight, and since there was no allegation that university officials had 
participated in the decision to not run the Alliance’s advertisement, then there could 
have been no state action. Id. at 1074-75. Judge Goldberg, in dissent, considered the 
issue but would have remanded for a more complete record before determination. Id. at 
1084-85 (Goldberg, J., dissenting). 
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In the recent case of Sinn v. Daily Nebraskan‘ the editor of the 
student paper at the University of Nebraska-Lincoln refused to publish 
a student’s advertisement seeking a lesbian roommate.’* The federal 
district court found that the paper’s editorial decision-making involved 
no state action. After noting that there was no precise method for 
determining the presence of state action’ and no legal precedent on 


point,’*® the court created a four-factor framework for analyzing state 
action problems: 


(1) extensive regulation, (2) receipt of public funds, (3) type of 
function involved, and (4) presence of a symbiotic relationship. 
For the purposes of this case, only the resolution of the state 
funding and regulation issues [is] relevant. The [Supreme] Court 
concluded that regulation and subsidization of the entity, without 





13 638 F. Supp. 143 (D. Neb. 1986), aff’d, 829 F.2d 662 (8th Cir. 1987). 

14 The paper did publish announcements of gay and lesbian meetings. Id. at 145. 
Following the refusal of the student’s advertisement the ‘‘Publications Committee’ of 
UN-L convened. This Committee, made up of five students, two faculty members, and 
two newspaper professionals from outside UN-L, oversaw the paper’s business affairs 
and made major decisions concerning budget, income, expenditures, and policy, but it 
did not interfere in the editorial decision-making of the paper. The committee decided 
to amend the paper’s advertising policy by adding ‘‘sexual orientation’’ to the set of 
characteristics protected from discrimination in the paper’s advertisements, based on 
some committee members’ belief that self-descriptive advertisements discriminated against 
non-gay or non-lesbian readers. Id. at 145-47. The court found that the ‘‘purpose in 
adopting the revised policy was not to punish or censor the expression of homosexual 
orientation, but to prevent discrimination in advertising.’’ Id. at 146. Following the 
adoption of the policy the editors rejected three more roommate advertisements which 
described the advertisers as gay or lesbian. The would be advertisers brought suit seeking 
declaratory and injunctive relief and alleged that the decision not to publish their 
advertisements violated the first and fourteenth amendments. Id. at 145-46. 

us ‘“‘Given the extensive reach of government, ‘a multitude of relationships might 
appear to some to fall within the [fourteenth] [ajmendment’s embrace, but that, it must 
be remembered, can be determined only in the framework of the peculiar facts and 
circumstances present.’’’ Id. at 148 (quoting Burton v. Wilmington Parking Auth., 365 
U.S. 715, 726, 81 S. Ct. 6 856, 862 (1961). 

ue The court first turned to the most recent trilogy of state action cases: Rendell- 
Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764 (1982); Lugar v. Edmondson Oil Co., 457 
U.S. 922, 102 S. Ct. 2744 (1982); and Blum v. Yaretsky, 457 U.S. 991, 102 S. Ct. 2777 
(1982). Because these cases dealt with purely private parties they could not be dispositive 
in dealing with a student newspaper, which is a hybrid of state agency and private 
newspaper. The court found the newspaper to be an instrument of the state, noting: it 
was created by UN-L; it was housed in the basement of a campus building; it did not 
pay for rent, janitorial services, police protection, or utilities; and approximately five 
percent of its budget came from refundable student fees. Sinn, 638 F. Supp. at 148-49. 
Still, the court found that though the paper was an instrument of the state, it was ‘‘not 
an agency of the state for all purposes.’’ Id., at 149, citing Arrington v. Taylor, 380 F. 
Supp. 1348, 1359-60 (M.D.N.C. 1974), aff'd, 526 F.2d 587 (4th Cir. 1975), cert. denied, 
424 U.S. 913, 96 S. Ct. 1111 (1976). Thus, most of the paper’s budget came from 
advertising and sales; the paper maintained its own bank account; and the paper employed 
175 people paid from self-generated funds. 638 F. Supp. at 149. 
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more, do not convert private action into that of the state. 1” 


Plaintiffs failed to show state action on the part of the paper because 
‘fin its editorial decision-making the Daily Nebraskan functions like a 
private newspaper. Thus, the exercise of editorial discretion does not 
constitute state action.’’*® 

Sinn’s importance lies in its recognition that the editorial function 
is inherently not a state function. Whether or not one accepts the 
argument that the first amendment implicitly prohibits the government 
from disseminating political ideas,*® the state in Sinn clearly did not 
exercise any editorial discretion here. Rather, the state served merely 
as a source of funding and services. Student editors determined editorial 
content, and it is that determination which controls whether claimant’s 
material will be accepted for publication. The state has no editorial 
role, and the editor does not act to promote the state’s interest. Instead 


the editor promotes the newspaper’s interest, which will often oppose 
that of the state.12° 


B. Public Forum 


If the student editor is a state actor, then one next must determine 
whether the newspaper is a public forum to determine the claimant’s 
right of access. Student newspaper cases actually contain two public 
forum levels: the first level analyzes the paper as a public forum for 
the editors and the staff vis-a-vis the university officials; the second 
level analyzes it as a public forum for the public at large vis-a-vis the 
editors and staff. The United States Supreme Court recently identified 
three levels of public fora in Perry Education Association v. Perry Local 
Educators’ Association.’2* These three levels are the ‘‘quintessential’’ 
public forum,’?? public property opened by the state for expressive 





17 638 F. Supp. at 149. ; 

ue Id. The court found the newspaper analogous to the public defender in Polk 
County v. Dodson, 454 U.S. 312, 102 S. Ct. 445 (1981), who was a state employee. In 
some cases, such as in the hiring or firing of staff members, the public defender might 
be a state actor, while in others she would be a private actor, such as when she 
represented clients. Similarly, the paper fulfilled a private function in exercising editorial 
discretion, and at least to the extent of that discretion it was not a state actor. Sinn, 538 
F. Supp. at 149. 

19° See Comment, supra note 5 at 1105; see also, Kamenshine, The First Amend- 
ment’s Implied Political Establishment Clause, 67 Cauir. L. REv. 1104 (1979). 

20 See Comment, supra note 5 at 1102. There the further point is made that even 
if the state pays a salary to the editor, the editor is not a state actor, but is rather an 
independent contractor who often acts as an adversary of the state. This argument relies 
on Polk County, see supra note 118. 

121 460 U.S. 37, 103 S. Ct. 948 (1983). 

122 In the quintessential public fora, ‘‘the government may not prohibit all commu- 
nicative activity. For the [s]tate to enforce a content-based exclusion it must show that 
its regulation is necessary to serve a compelling state interest and it is narrowly drawn 
to achieve that end.’’ Id. at 45. Examples are places which have long been open for 
purposes of assembly and discussion of public questions, such as streets and parks. Id. 
See Hague v. CIO, 307 U.S. 496, 59 S. Ct. 954 (1939). 
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activity by the public,’?* and public property not traditionally or by 
disposition a forum for public communication.1* 

In Sinn the district court, assuming arguendo that state action 
existed, found the student newspaper fit into the third category of 
public fora because it had never ‘‘consented to unrestricted access by 
the general public to its pages.’’!25 The very nature of editorial discretion 
reduces the student newspaper to the third level, because in retaining 
editorial discretion the editors refuse to provide unrestrained access. 16 
Because the paper is only a level three forum the state actor can 
reasonably regulate it in light of the forum’s purpose, but not attempt 
to suppress that which the state finds offensive.’2”7 Because, in the 
court’s view, the Sinn editors did not censor because they found the 
content of the advertisements offensive, they could reasonably regulate 
the advertisements. Further, in the court’s view, the editors did act 
reasonably in determining that the plaintiffs’ advertisements discrimi- 
nated against readers based on sexual orientation, and thus acted 
reasonably in not publishing the advertisements for that reason. There- 
fore, even if the student editors in Sinn were state actors, the plaintiffs 
had no right of access to the paper.'”* 

In most press cases arising at the university level, editorial discre- 
tion is vested in the student editors, not in the university. Sinn makes 





23 The state need never open such property to expressive activity. Once opened, 
however, this category is treated the same as the quintessential public forum. Thus so 
long as it retains its open character the state can permissibly make content-neutral time, 
place, and manner restrictions, but any content-based prohibitions will have to satisfy a 
strict scrutiny analysis. See Perry, 460 U.S. at 45, 103 S. Ct. at 955. See Widmar v. 
Vincent 454 U.S. 263, 269-70, 102 S. Ct. 269, 274 (1981). 

124 Perry, 460 U.S. at 46, 103 S. Ct. at 955. Justice White, writing for the majority, 
noted that not all property is guaranteed to be accessible to the public merely because 
the government owns it. Thus, ‘‘in addition to time, place, and manner regulations, the 
[s]tate may reserve the forum for its intended purposes, communicative or otherwise, as 
long as the regulation on speech is reasonable and not an effort to suppress expression 
merely because public officials oppose the speaker’s view.’’ Id. See United States Postal 
Serv. v. Council of Greenburgh Civic Ass’n., 453 U.S. 114, 129 n.7, 101 S. Ct. 2676, 
2686 n.7 (1981). 

228 638 F. Supp. at 151. 

126 Td, 

127 Td. (citing Perry, 460 U.S. at 49, 103 S. Ct. at 957). 

128 638 F. Supp. at 151. One case, decided sixteen years before Perry, did find the 
student newspaper to be a fully open public forum for purposes of compelling publication 
of submitted advertisements opposing inter alia the Vietnam War and racial discrimi- 
nation. Lee v. Board of Regents of State Colleges, 306 F. Supp. 1097 (W.D. Wis. 1969), 
aff'd, 441 F.2d 1257 (7th Cir. 1971) (Wisconsin State University-Whitewater). There, 
however, the university conceded that it ran the newspaper, that the newspaper was an 
arm of the state, and that the faculty determined the acceptable content of advertisements. 
Also the university conceded that the advertisements were purely political speech which 
were rejected for content alone. The court found the rejection of the advertisement to be 
an impermissible form of censorship. Id. at 1101-03. Lee is distinguishable from other 
student press cases because the university was serving in the role of editor. Thus there 
could be no question of state action, and concomitantly the paper could not claim the 
status of private publisher. 
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clear that in exercising such discretion the student editors make deci- 
sions in a manner akin to a private newspaper, not as state actors. 
Thus, in contesting claims to access, the paper should first contend 
that it is not a state actor and that the first amendment is therefore 
inapplicable. Should that fail, the paper can fall back on Sinn’s second 
rationale: under Perry the paper is only a category three public forum, 
having never consented to general access by the public at large. Re- 
gulations of access to category three fora requires only reasonableness, 
and clearly editorial discretion reflects a reasonable means of regulation. 


C. Right of Access: A Normative View 


In Joyner v. Whiting’?® the Fourth Circuit stated that ‘‘when a 
college paper receives a subsidy from the state, there are strong argu- 
ments for insisting that its columns be open to the expression of contrary 
views and that its publication endorse, not inhibit, free speech.’’**° For 
the types of student papers discussed here — those \published at state 
universities without the editorial oversight of srt officials — 
such arguments are clearly not constitutionally compelling. The better 
view is that student editors in most cases are not state actors, thus 
negating a constitutional right of access. Further, even when the editors 
are state actors a right of access is not assured, for the student news- 
paper is a limited public forum for the purposes of access. Besides 
providing a strong litigative position for student papers, this approach 
accommodates the editorial function essential to a newspaper.**? 

On the other hand, student editors best serve their university 
community by providing wide-ranging access to their paper. Such 
access furthers journalistic ethics and the ‘‘free market of ideas,’’ and 
also recognizes the unique trust that student editors hold. In many 
respects they are the most powerful students on campus, for they alone 
command a campus-wide audience. They have a de facto monopoly on 
the presentation of campus news and opinion, a monopoly which can 
be attacked constitutionally only through the expensive process of 
creating alternative sources of information. If such editors wish to be 
taken seriously as journalists they will recognize this unique position 
and serve the university with an accessible and wide-ranging forum of 
news and opinion. 


CONCLUSION 


On college campuses a very real tension exists between the rights 
of the student press and the rights of the rest of the student body. This 
tension produces compelling qu: tions regarding funding for student 





128 477 F.2d 456 (4th Cir. 1973); see supra notes 35-41 and accompanying text. 

130 477 F.2d at 462. 

131 See Miami Herald Publishing Co. v. Tornillo, 418 U:S. 241, 94 S. Ct. 2831 
(1974). 
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newspapers as well as the students’ and university community’s access 
to the papers. These questions remain although — indeed because — 
the courts have clearly recognized the first amendment freedoms of 
both the student press and the student body at large. 

The courts have accorded the student press the full first amendment 
protection of a private newspaper, so long as it does not interrupt the 
university’s educational process. This protection exists both in pre- 
venting censorship and in facing the student body in performing the 
editorial duties inherent in producing a newspaper. A university can 
mandatorily impose student fees to support the student paper, but the 
paper and the university community as a whole may be better off if 
such fees are refundable. Finally, students and others have no consti- 
tutional right of access to the student newspaper, but in producing a 
respectable, quality paper an editor should seldom if ever base his 
editorial decisions solely on the philosophical content of the copy 
submitted for publication. All in all the student press should be treated 
as is the press at large, with the added privilege of student funding. 
That privilege, however, imposes on the student press the added moral 
responsibility of sensitivity to the views of the rest of the university 
community. 


Mark X. Ryan* 





* A.B, Georgetown University, 1985; J.D. Candidate, Notre Dame Law School, 
1988. 











AIDS: A UNIVERSITY’S LIABILITY FOR 
FAILURE TO PROTECT ITS STUDENTS 


Over 40,000 cases of AIDS’ have been reported in the United States, 
with a new occurrence being recorded every hour.? Although most of 
these instances still involve homosexuals,’ the disease is spreading into 
the heterosexual populace.‘ Also, the age of initial exposure has begun 
to drop from thirty to the mid-twenties and late teens.* This decline in 
the age of infection can be attributed, at least in part, to the high level 
of sexual activity on university campuses.® As a result, many universities 
must face the reality of AIDS. 

Universities must balance competing rights and responsibilities both 
to protect the health of their students and to protect themselves should 
a student who contracts AIDS seek to hold the university liable. Although 
generally accountable for the protection of their students,’ the university 
may not infringe upon the rights of AIDS victims. Since society expects 





1 AIDS is the acronym for Acquired Immune Deficiency Syndrome. 

2 Telephone interview with volunteer, National Gay Task Force on AIDS (Sept. 28, 
1987). As of Sept. 28, 1987, 42,182 cases of AIDS had been reported to the Centers for 
Disease Control (CDC) in Atlanta, Georgia. Id. Although it took little more than five years 
to reach 42,182 cases, experts predict that in the next five years these numbers will reach 
270,000. Of these, 179,000 will have died. C. Koop, AIDS 6 (1986) (Surgeon General’s 
Report on AIDS). 

The CDC published the first report on AIDS in 1981, when it reported an ‘‘unusual’’ 
outbreak of a deadly form of pneumonia in five young homosexuals in the Los Angeles 
area. Pneumocystis Pneumonia - Los Angeles, 30 CDC: Morsipiry AND MorTALITy WEEKLY 
Rep. 250, 251 (June 5, 1981). 

3 Homosexual or bisexual men account for 73% of all AIDS cases in the United 
States. AIDS PRoGRAM, CENTER For INFECTIOUS DISEASES, CDC: WEEKLY SURVEILLANCE REPORT 
- Unrrep States (Mar. 31, 1986). Other high risk groups include present or past abusers of 
intravenous drugs, 17%; persons with hemophilia or coagulation disorders and others who 
have had transfusions with blood or blood products, 3%; heterosexual contacts of someone 
with AIDS or at risk for AIDS, 1%. U.S. Pusuic HEALTH Service, Facts Apout AIDS 1 
(1985) [hereinafter Facts aBour AIDS]. Although AIDS primarily infects homosexual and 
bisexual males in the United States, most victims in Africa are heterosexual. See Fuchsberg, 
Introduction: Law, Social Policy, and Contagious Disease: A Symposium on Acquired 
Immune Deficiency Syndrome (AIDS), 14 Horstra L. REv. 1, 2 (1985); J. PHAIR & J. STEINBERG, 
EPIDEMIOLOGY OF ACQUIRED IMMUNODEFICIENCY SYNDROME: A BRIEF OVERVIEW 1 (1987). 

* See C. Koop, supra note 2, at 14, 21. Estimates suggest that by 1991, 23,000 
heterosexuals, 4000 of them infants, will have contracted AIDS. McAuliffe, AIDS: At the 
Dawn of Fear, U.S. NEws & WorLD Rep., Jan. 12, 1987, at 60, 61. 

5 See McAuliffe, supra note 4, at 68. 

® See id. Few college students view AIDS as a health risk. Consequently, most 
students have not altered their sexual habits. A 23-year-old student at Emory University 
says, ‘‘I think of AIDS as a news event. If I needed a blood transfusion then maybe I’d 
worry.’’ A Georgetown University student commented: ‘I’m more concerned about herpes.”’ 
Id. 

7 See infra Part II. 
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universities, often more than other institutions, to make reasonable de- 
cisions, universities must choose their steps carefully. 

This note discusses the measures universities should and should not 
take in order to protect themselves from potential liability in the event 
a student transmits AIDS to another student. Part I presents a general 
overview of the AIDS disease in light of current medical knowledge. 
Part II analyzes the risks inherent in university policies designed to keep 
AIDS victims off campus entirely. Part III discusses other methods of 
safeguarding the student body from contracting AIDS. This section con- 
templates the general situation faced by all universities, as well as the 
situation of a university with knowledge of an AIDS victim on its campus. 
Finally, Part IV concludes that a university can possibly shield itself 
from liability by educating all of its students about AIDS, maintaining a 
comprehensive AIDS policy and, in the event the university becomes 
aware of an AIDS victim on campus, providing monitoring and coun- 
seling. 


I. AIDS: THE DISEASE 


AIDS is caused by a virus known as human immunodeficiency virus, 
or HIV.* The virus attacks a person’s immune system, destroying the 
ability to fight disease. The victim then becomes susceptible to illnesses 
the body could otherwise ward off, such as pneumonia, meningitis, and 


a cancer called Kaposi’s sarcoma.’ Presently, no cure exists for AIDS.’ 
The time between infection with the HIV virus and the onset of 
symptoms ranges from about six months to ten years.’: The CDC estimates 





® See J. LAMONTAGUE & M. Myers, CLINICAL TRIALS OF DRUGS FOR THE TREATMENT OF 
AIDS 1 (1987). The virus has been formerly characterized as human T-lymphotropic virus, 
type Il (HTLV-II), lymphadenopathy associated virus (LAV), or AIDS-related virus (ARV). 
See id. 

® See Facts Asout AIDS, supra note 3, at 1. About 85% of the AIDS patients studied 
have had one or both of two rare diseases: Pneumocystis carinii pneumonia (PCP), a 
parasitic infection of the lungs; and Kaposi’s sarcoma (KS), a form of skin cancer. Id. 

10 See C. Koop, supra note 2, at 10. The means for arresting AIDS will likely come 
no sooner than five or ten years. Efforts to devise a treatment or vaccine are complicated 
by the fact that the virus frequently mutates. See McAuliffe, supra note 4, at 68. Recently, 
Dr. Daniel Zagury, of the Pierre and Marie Curie University, has been testing an experimental 
AIDS vaccine on himself and a ‘‘small number’ of healthy Zaire volunteers. Zagury found 
that the vaccine promotes antibodies against one major strain of AIDS. However, a vaccine 
that shows promise in small trials like Zagury’s might have to be given to up to 20,000 
uninfected volunteers before it is proven effective. See Clark, AIDS: The Search for a 
Vaccine, NEWSWEEK, Mar. 30, 1987, at 79. 

A drug, azidothymidine (AZT), though not a cure for the disease, has produced some 
short-term improvement in those AIDS patients receiving the drug. Drug Found to Give 
Patients With AIDS Short-Term Help, N.Y. Times, Mar. 14, 1986, at 9, col. 1. The U.S. 
Food and Drug Administration on March 20, 1987, approved prescription sales of AZT for 
certain adult AIDS patients. See LAMONTAQUE & Myers, supra note 8, at 3. 

" See id.; see also McAuliffe, supra note 4, at 61. Frequent early symptoms include 


tiredness, fever, loss of weight and appetite, diarrhea, night sweats, and swollen glands. 
Facts AsouT Alps, supra note 3, at 1. 
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that 1.5 million Americans now carry the virus but display no symp- 
toms.’ Although not all of those exposed to the virus develop AIDS, 
those who do face a grim prognosis. Ninety percent will die within two 
years of contracting the disease.’ 

Compelling evidence suggests that AIDS cannot be transmitted through 
casual contact.* Although scientists have isolated the HIV virus in saliva 
and tears, they have not documented transmission through either me- 
dium.*® Rather, adults transmit the HIV virus through sexual contact or 
exposure to infected blood.’* Having multiple sex partners, either ho- 
mosexual or heterosexual, increases the risk of contracting AIDS.’ 

The primary activity associated with transmission of AIDS—frequent 
sexual contact—also happens to be associated with many college stu- 
dents. Universities must, therefore, recognize the legal issues involved 
with the disease. To protect itself and its students, the cautious university 
may wish to exclude entirely from its ranks those persons known to 
have AIDS. 





% McAuliffe, supra note 4, at 60. Others think that number could be as high as four 
million. Id. Some may carry the virus and develop a disease less serious than AIDS known 
as AIDS Related Complex (ARC). See C. Koop, supra note 2, at 11. With ARC, the patient 
may have many of the same symptoms associated with AIDS, but in a less severe form. 
See id. 

13, See EPIDEMIC OF ACQUIRED IMMUNE DEFICIENCY SYNDROME (AIDS) AND Kaposi’s SARCOMA 
VII (G. Giraldo & E. Beth eds. 1984). 

14 See Recommendations for Preventing Transmission of Infection with Human T- 
Lymphotropic Virus Type III/Lymphadenopathy-Associated Virus in the Workplace, 34 
CDC: Morsipiry AND MorTALity WEEKLY REP. 681, 682 (Nov. 15, 1985) [hereinafter Preventing 
Transmission of Virus Type III]. Family members living with individuals who have the 
AIDS virus have not become infected except through sexual contact. See G. FRIEDLAND & 
R. KLEIN, REAL AND PERCEIVED Risks OF AIDS IN THE FAMILY AND HOUSEHOLD 1, 2 (1987). The 
disease has not spread among these family members even though the members shared food, 
towels, cups, razors, and toothbrushes. See id. Also, about 2400 health care workers who 
cared for AIDS patients have been studied and tested for infection with the AIDS virus. 
These workers have been exposed to the AIDS patients’ blood, stool, and other body fluids. 
Approximately 800 of the workers reported possible additional exposure by direct contact 
with a patient’s body fluid through spills or being accidentally stuck with a needle. Only 
four of these health care workers tested positive for the AIDS antibody and each of these 
four had accidentally stuck themselves with needles. See GERBERDING & SANDE, REAL AND 
PERCEIVED Risks OF AIDS IN THE HEALTH CARE AND WorK ENVIRONMENT 1 (1987). 

1% Facts AsouT AIDS, supra note 3, at 25. 

16 Preventing Transmission of Virus Type III, supra note 14, at 682. A person acqvires 
the AIDS virus during sexual activity by coming into contact with an infected person’s 
blood or semen, and possibly vaginal secretions. The virus then enters a person’s blood 
stream through the rectum, vagina, or penis. Microscopic tears in the surface lining of the 
vagina or rectum may occur during insertion of the penis, fingers, or other objects, thus 
opening an avenue for entrance of the virus directly into the blood stream. See C. Koop, 
supra note 2, at 16. 

Drug users who inject drugs into their veins are also at risk because the AIDS virus 
lives in the contaminated blood left in needles and syringes. Those who re-use dirty needles 
and syringes, therefore, may inject some of the contaminated blood into their own blood 
stream. Id. at 19. Adults may also be exposed to infected blood through blood transfusions, 
or use of blood products, if the blood donors were infected with the AIDS virus. Id. at 19. 

7” See C. Koop, supra note 2, at 15. 
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II. EXCLUSION AS A PRECAUTIONARY MEASURE 


Although no court has yet held a university liable for one student’s 
transmission of AIDS to another, the sharp increase in the number of 
AIDS cases dictates precautionary measures.* Drastic policies designed 
to exclude all AIDS victims from campus, however, may not provide the 
most viable solution. Exclusion may discriminate against the AIDS vic- 
tims and expose the university to litigation. In such litigation, policies 
not based on current medical evidence may be suspect. 

Universities considering exclusionary policies aimed at AIDS victims 
should consider the potential application of section 504 of the Rehabil- 
itation Act of 1973.° Section 504 provides that ‘‘No otherwise qualified 
handicapped individual . . . shall, solely by reason of his handicap, be 
excluded from the participation in, be denied the benefits of, or be 
subjected to discrimination under any program or activity receiving 
Federal financial assistance. . . .’’?° Lower courts have interpreted section 
504 to protect victims of contagious diseases, including AIDS.”* Similarly, 
in Arline v. School Board of Nassau County, the United States Supreme 
Court, although refusing to address the AIDS issue, held that a person 
afflicted with tuberculosis constitutes a ‘‘handicapped individual’’ within 
the meaning of section 504.22 And, although the Department of Justice 





%* See supra note 2. 

1° 29 U.S.C. § 794 (1982). For discussions on whether AIDS qualifies as a handicap 
under the Rehabilitation Act, see Rothstein, Section 504 of the Rehabilitation Act: Emerging 
Issues for Colleges and Universities, 13 J.C.U.L. 229 (1986); Leonard, AIDS and Employment 
Law Revisited, 14 Horstra L. REv. 11 (1985); Note, AIDS: Does it Qualify as a ‘‘Handicap’’ 
Under the Rehabilitation Act of 19737, 61 Notre DAME L. REv. 572 (1986). 

AIDS victims excluded from receiving an education at a public institution may also 
have an equal protection claim. See District 27 Community School v. Board of Educ., 130 
Misc. 2d 398, 502 N.Y.S.2d 325 (1986); see generally Schwarz & Schaffer, Aids in the 
Classroom, 14 Horstra L. Rev. 163 (1985); Note, Constitutional Rights of AIDS Carriers, 
99 Harv. L. Rev. 1274 (1986). Similarly, state discrimination laws may provide an avenue 
for relief. See NATIONAL Gay RIGHTS ADVOCATES, AIDS AND DISCRIMINATION: A SURVEY OF THE 
50 STATES AND THE DisTRicT OF COLUMBIA (1986) [hereinafter Amps AND DISCRIMINATION]. 

20 29 U.S.C. § 794. This law only applies to institutions receiving federal financial 
assistance. Since large numbers of universities receive federal funds, this substantial number 
must also comply with the federal law. 

21 See District 27 Community School v. Board of Educ., 130 Misc. 2d 398, 502 
N.Y.S.2d 325 (1986) (automatic exclusion from high school of all students with AIDS 
violates their rights under the Rehabilitation Act); New York State Ass’n for Retarded 
Children v. Carey, 612 F.2d 644 (2d Cir. 1979) (isolation of school children who were 
carriers of Hepatitis B virus violated § 504 because health hazard was only a remote 
possibility). 

2 Arline v. School Bd. of Nassau County, 107 S. Ct. 1123 (1987). The Court rejected 
the argument that § 504 allows discrimination based on a disease’s contagious effects. 
‘‘Allowing discrimination based on the contagious effects of a physical impairment would 
be inconsistent with the basic purpose of § 504, which is to ensure that handicapped 
individuals are not denied jobs or other benefits because of the prejudiced attitudes or the 
ignorance of others.”’ Id. at 4248. The Court explicitly noted that the case before it did not 
concern AIDS and that, as a result, the Court would not reach the question whether an 
AIDS victim could be considered, solely on the basis of contagiousness, a handicapped 
person as defined by the Act. Id. at 4248 n.7. 
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has said that federal handicap law permits discrimination based on the 
fear of AIDS transmission,”* the states have not adopted this interpreta- 
tion.?* This does not mean that universities will be required to admit all 
students with AIDS, regardless of the circumstances.”> It does suggest, 
however, that as a deterrent to potential liability, absolute exclusion may 
not be the most effective measure. 

By the same token, absolute exclusion may not provide the most 
logical means of protection from suit. The Surgeon General and the CDC 
have warned against blanket rules designed to exclude all school-age 
AIDS victims from the classroom.” Because AIDS is not a readily com- 
municable disease,”” university programs excluding all AIDS victims from 
campus go far beyond these authorities’ suggestions. As a result, courts 
will likely frown upon such exclusionary programs.”* Most universities, 
therefore, should choose alternative methods to protect themselves from 
AIDS-related litigation. 


Ill. On-Campus SAFEGUARDS: WHAT MUST THE UNIVERSITY Do? 


Because it is unlikely that a university can successfully bar all AIDS 
victims from campus, universities must face the potential for AIDS on 
campus. A university can take several measures to safeguard its student 
body from contracting the fatal disease, depending in part on whether 
the university knows about an AIDS victim on its campus. 


A. General Safeguards 


Universities have a duty to protect students on their campuses from 
known or reasonably foreseeable dangers.” Transmission of AIDS through 





23 See Op. Off. Legal Counsel, June 23, 1986. The opinion indicates that only the 
disabling effects of AIDS qualify a person as handicapped under § 504. The ability to 
transmit the disease does not. 

24 See National Gay Rights Advocates Newsletter, Autumn 1986, at 1, col. 1; AIDS 
AND DISCRIMINATION, supra note 19, at 2. 

2s For instance, § 504 is restricted to situations where the handicapped individual 
would be ‘‘otherwise qualified’ if given ‘‘reasonable’’ accommodations. See Rothstein, 
supra note 19, at 244. 

28 See C. Koop, supra note 2, at 24; Education and Foster Care of Children Infected 
with Human T-Lymphotropic Virus Type III/Lymphadenopathy-Associated Virus, 34 CDC: 
Morsipiry AND MorTALity WEEKLY REP. 517, 519 (Aug. 30, 1985) [hereinafter Education and 
Foster Care]. Although the Surgeon General and CDC warnings in this regard were aimed 
primarily at grade schools and high schools, they would seem to take on additional force 
when applied to the university context. A child with AIDS is often unable to understand 
the consequences of the disease and also unable to control behavior likely to spread the 
disease such as involuntary urination or fighting, where blood-to-blood contact may occur. 
University students with AIDS, however, can control this type of behavior. Thus, in the 
university context the need to avoid blanket rules of exclusion becomes even greater. 

27 See C. Koop, supra note 2, at 5; Facts AsouT Alps, supra note 3, at 1, 2. 

28 See S. STEINBACH, AIDS on Campus: EME2GING ISSUES FOR COLLEGE AND UNIVERSITY 
ADMINISTRATORS 16 (1985). 

2° See, e.g., Korenak v. Curative Workshop Adult Rehab. Center, 71 Wis. 2d 77, 237 
N.W.2d 43 (1976); Stamberger v. Matthaidess, 37 Wis. 2d 186, 155 N.W.2d 88 (1967); 
Baum v. Reed College, 240 Or. 338, 401 P.2d 294 (1965). 
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casual contact, arguably, is not reasonably foreseeable. The students 
contract AIDS through private individual conduct for which the univer- 
sity should not be held liable.*° On the other hand, given the sexual 
habits of university students*' and the decreasing age of initial exposure, 
transmission of the disease could be a reasonably foreseeable danger on 
any university campus. 

If the university does have a duty to protect its students from AIDS, 
the university must exercise reasonable care.*? Since courts have not yet 
established conduct constituting reasonable care in this area, they will 
probably look to recommendations by health officials should a student 
who contracts AIDS seek to hold the university liable.** Suggestions by 
reputable authorities will, therefore, become significant in determining 
whether the university has exercised reasonable care in protecting its 
students. 


Education 


Universities should implement programs designed to educate all of 
their students about AIDS. Public health authorities consider education 
to be the best method of preventing the spread of AIDS.** The American 
Council on Education has stated that all universities should develop 
campus-wide educational programs on AIDS, regardless of whether any 


incidents involving AIDS have yet occurred.** Others involved with 
university affairs have also suggested the desirability of offering AIDS 
education to university students.** Such programs might include distrib- 
uting pamphlets on the disease with registration materials or providing 
AIDS lectures and mini-courses on campus.*? Whatever method the 





30 See S. STEINBACH, supra note 28, at 6, 7. 

% See, e.g., McAuliffe, supra note 4, at 68. According to McAuliffe, free-wheeling 
sex habits on many campuses have parents and administrators particularly worried. Al- 
though fewer than 700 cases of AIDS have been reported among Americans of college age, 
these numbers are expected to rise drastically. 

%2 See, e.g., Korenak, 71 Wis. 2d at 80, 81, 237 N.W.2d at 46, 47; Stamberger, 37 
Wis. 2d at 188, 189, 155 N.W.2d at 90, 91. The university’s duty to protect its students 
does not require it to act as an insurer. See Baum, 240 Or. at 339, 401 P.2d at 295. 

33 See S. STEINBACH, supra note 28, at 6. 

34 See AMERICAN COUNCIL ON EpucaTion, AIDS on Campus 1 (1986). 

8 See id. at 1-3. Although not specifically addressing universities, the Surgeon General 
has encouraged offices, factories, and other work sites to educate their respective work 
forces before their first case of AIDS appears. See C. Koop, supra note 2, at 32. 

3° See Chron. Higher Educ., Feb. 11, 1987, at 1, col. 2. 

*”7 The American Council on Education suggests that campus newspapers may provide 
effective initial information about the disease, as well as ongoing communication. Also, 
the American College Health Association brochure provides an excellent source of AIDS 
information and should be widely distributed on campus. Health education and human 
sexuality programs provide appropriate means for education as well. See AMERICAN COUNCIL 
ON EDUCATION, supra note 34, at 2. Some universities have used courses, special seminars, 
publications, and hot lines to disseminate AIDS information to their students. See id. 
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university chooses, however, should be geared toward reaching the entire 
academic community, including night students and commuters.** 


2. Creation of an AIDS Policy 


Besides providing education on AIDS to students, universities, ac- 
cording to the American Council on Education, should formulate and 
publicize generalized policies on the disease.*® Such policies can assist 
universities in defining and exercising reasonable care in this area and 
can also foreclose charges that a university unreasonably concealed 
potential risks involved in attending the university.*° Each policy should 
specifically inform students of the university’s stance if an AIDS incident 
occurs on campus. On the other hand, because AIDS is a very individ- 
ualized disease, the policy should retain some flexibility.*t Consequently, 
a policy flexible enough to treat each AIDS victim according to the 
particular circumstances will benefit the university and the AIDS victim. 

Formulating an AIDS policy, like providing education about the 
disease, may not prove dispositive of liability should an infected student 
seek to hold the university liable. The inability of AIDS to be transmitted 
through casual contact will likely present a significant hurdle for the 
student-plaintiff to overcome in these cases. Nonetheless, should a uni- 
versity be sued for failure to protect its students, the university which 
has followed authoritative medical recommendations will have an ad- 
vantage over the university which has not. In most cases, this merely 
requires the university to form a comprehensive AIDS policy and to 
educate its students about the disease. A different situation arises, how- 
ever, when the university has knowledge of an AIDS victim on its 
campus. 


B. Safeguards When a University Knows of an AIDS Victim on 
Campus. 


When a university knows of an AIDS victim on its campus, its duty 
remains the same as when it has no such knowledge—to exercise rea- 
sonable care in protecting its students. This will likely require the 
university to do more than merely educate and formulate a policy on 





38 See id. 

3° See id. at 3. The Surgeon General has stressed the need for state and local AIDS 
task forces with the power to develop plans and policies, to speak, and to act for the good 
of the public health at every level. See C. Koop, supra note 2, at 30. Universities could 
presumably work in conjunction with these local task forces, even though the university 
setting differs from the general public health area. 

* See S. STEINBACH, supra note 28, at 9. 

«1 Many campuses which have already issued policy statements have chosen to 
consider each case of AIDS on a case by case basis. See AMERICAN COUNCIL ON EDUCATION, 
supra note 34, at 3. According to the American Council on Education, the best statement 
for now is one based on principles of flexibility, sensitivity, simplicity, and concern for 
individual as well as community welfare. Id. 
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the disease. However, if the university does too much to protect its 
students, it may infringe upon the rights of the AIDS victim in the 
process. For this reason, any steps the university takes in this regard 
should balance medical evidence about the disease, the rights of the 
AIDS victim, and the rights of the other students to be protected from 
disease. Some alternatives available to universities include quarantine, 
publication of the AIDS victim’s identity, and monitoring and counseling 
the AIDS victim. 


1. Quarantine 


A majority of the public believes AIDS victims should be quaran- 
tined.*2 Despite its public popularity, however, isolation of an AIDS 
victim will seldom, if ever, be warranted.** Isolating an on-campus AIDS 
victim to protect other students poses many of the same problems that 
exclusion of the student from admission does, particularly with regard 
to the Rehabilitation Act.** Similarly, experts discourage quarantining 
AIDS victims: ‘‘Quarantine has no role in the management of AIDS 
because AIDS is not spread by casual contact.’’*® These opinions indicate 
that a university, in exercising reasonable care to protect its students, 
should not isolate a known AIDS victim. In fact, such isolation, because 
of its effect on the AIDS victim, will likely invite more litigation than it 
would prevent. 


2. Publication of the AIDS Victim’s Identity 


Some universities, aware of an AIDS victim on campus, may consider 
publicizing the identity of the AIDS victim in order both to protect 
themselves from potential suit and to warn other students of the disease. 
In fact, the courts have imposed liability on landlords,** innkeepers,*’ 





* See McAuliffe, Quarantining Will Help No One, U.S. News & WorLD Rep., Jan. 12, 
1987, at 70 (Interview with AIDS expert and Nobel laureate David Baltimore). For a 
disctission of some proposals to quarantine AIDS patients, see D. ALTMAN, AIDS IN THE 
MIND OF AMERICA 63-68 (1985); Parmet, AIDS and Quarantine: The Revival of an Archaic 
Doctrine, 14 Horstra L. REv. 53, 71-75 (1985); see also Note, supra note 19, at 1281-82. 
For purposes of this Note, the term ‘‘AIDS victim’’ includes persons infected with the 
AIDS virus whether or not they are experiencing AIDS symptoms. 

* The Surgeon General, though generally opposed to quarantine, has said that it 
might be indicated in a situation where an individual carrying the AIDS virus knowingly 
and willingly continues to expose others through sexual contact or sharing drug equipment. 
See C. Koop, supra note 2, at 34. See supra note 14 (discussing the risk of infection 
through casual contact). 

“ See supra Part II and accompanying notes. 

4s C. Koop, supra note 2, at 34. David Baltimore stresses that most AIDS patients are 
too sick to transmit the virus. Instead, the virus is being spread largely by people who do 
not have AIDS but are infected with the virus, many of whom do not know they are 
infected. Thus, quarantining would be futile. See McAuliffe, supra note 42, at 70. 

“© See Earle v. Kuklo, 26 N.J. Super. 471, 98 A.2d 107 (1953) (tuberculosis). 

«7 See Gilbert v. Hoffman, 66 Iowa Ct. App. 205, 23 N.W. 632 (1885) (small pox). 
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and employers for failing to warn those invited onto the premises of 
the presence of an infectious disease. However, those cases involved 
highly contagious diseases which the property owners knew or should 
have known could be easily transmitted. Because AIDS is not highly 
contagious, universities will probably not be required to warn other 
students of an AIDS victim’s presence on campus. As with exclusion 
and quarantines, therefore, the university’s disclosure of an AIDS victim’s 
name may expose the university to liability. Indeed, the CDC has en- 
couraged educators to respect the AIDS victim’s right to privacy.* 
Invasion of this right could result in liability being imposed on the 
university for invasion of privacy.*° 


3. Monitoring and Counseling 


Isolation or name disclosure can prove problematic for the university 
trying to protect its students from AIDS. If the university monitors and 
counsels the known AIDS victim, however, it can meet its obligation to 
the student body without interfering with the AIDS victim’s rights. The 
CDC recommends regular re-evaluations of AIDS victims in the educa- 
tional setting.*1 Perhaps more significantly, the American Council on 
Education has endorsed the notion that a university may reasonably 
require the AIDS victim to submit to monitoring and counseling as a 
condition of continued attendance.*? Monitoring the victim’s medical 





4 See Kleigel v. Aitken, 94 Wis. 432, 69 N.W. 67 (1896) (typhoid fever). 

«© See Education and Foster Care, supra note 26, at 520. ‘‘Persons involved in the 
care and education of HTLV - IIl/ LAV-infected children should respect the child’s right 
to privacy, including maintaining confidential records. The number of personnel who are 
aware of the child’s condition should be kept at a minimum... .’’ Id. The American 
Council on Education suggests that similar steps be followed with university students in 
particular. See S. STEINBACH, supra note 26, at 5, 6. 

8° The American Council on Education has noted the possibility of liability should a 
university expose an AIDS victim’s identity to other students. See S. STEINBACH, supra note 
28, at 6. See also New York State Ass’n for Retarded Children v. Carey, 612 F.2d 644, 
649-50 (2d Cir. 1979). Similarly, schools should not disclose medical information of AIDS 
victims unless they first satisfy themselves that their actions conform with applicable laws 
protecting the confidentiality of records and the privacy of the individual. Schools should 
also note, according to the American Council on Education, the potential applicability of 
the Buckley Amendment (20 U.S.C. § 1232g (1979)) and Education Department regulations 
regarding disclosures of student records without prior consent by the student. See S. 
STEINBACH, supra note 28, at 9. © 

81 See Education and Foster Care, supra note 26, at 520. The CDC does not offer any 
guidelines as to how often university personnel should conduct the evaluations but, rather, 
stresses a case by case approach. The CDC recommends a team approach including the 
student’s physician, public health personnel, the child’s parent (if under 18), and personnel 
associated with the proposed educational setting. See id. at 519. 

82 See S. STEINBACH, supra note 28, at 8. Similarly, the university should seek the 
guidance of medical professionals in determining what steps, if any, the university should 
take to separate the AIDS victim from certain kinds of contact with other members of the 
academic community. The American Council on Education also suggests that a university 
may require, with the aid of medical advice, victims to disclose their medical condition to 





538 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 3 


condition may determine whether the victim’s own vulnerability to 
infection warrants special measures.** Counseling the victim about AIDS 
and the importance of avoiding acts known to transmit the virus will 
help protect the university from claims that it failed to protect invitees 
from contracting the disease.** At the same time, in light of the disease’s 
fatality rate, the burdens placed on the victim are clearly reasonable. As 
such, monitoring and counseling AIDS victims provides a sensible alter- 
native to the university interested in protecting both itself and its stu- 
dents. 


IV. CONCLUSION 


Because of the increase of AIDS cases occurring in college-age 
individuals, universities can play a crucial role in controlling the spread 
of the disease. The university, however, must choose its efforts carefully. 
Although it must protect the student body’s rights, the university may 
not disregard the AIDS victim’s rights. Drastic precautionary measures, 
such as excluding AIDS victims from school, quarantining them, or 
publicizing their identity, violate this prescription. On the other hand, 
universities should educate their students about AIDS and formulate 
flexible policies concerning the disease. Once a university becomes aware 
of an AIDS victim on its campus, the university should provide moni- 
toring and counseling. These measures help curb the spread of AIDS 
and also demonstrate the university’s efforts to exercise reasonable care 
in protecting students from contracting this deadly disease. 


Kathleen M. Brickley* 





others with whom they are to have especially close contact (for example, dormitory 
roommates, sexual partners, or fraternity brothers and sorority sisters) before allowing 
university-sponsored contact to occur. See id. 

53 Id. at 3. When the victim has become highly susceptible to infection the university 
might insulate other members of the academic community from close contact with the 
victim (for example, sharing a room, serving food, participating in contact sports). Id. 

54 See id. at 2-3. 

* B.A., Michigan State University, 1985; J.D. Candidate, Notre Dame Law School, 
1988. 
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